Compliance of Restrictions under Rule 144 (xi) of GFR 2017: Restrictions on procurement
from a bidder of a country which shares a land border with India

I.  Any bidder from a country which shares a land border with India will be eligible to bid in
this tender only if the bidder is registered with the Competent Authority, specified in
Annex-I below.

II.  “Tender” for the purpose of this Order will include other forms of procurement, except
where the context requires otherwise.

I[II. “Bidder” (including the term 'tenderer’, 'consultant’ or ‘service provider’ in certain contexts)
means any person or firm or company, including any member of a consortium or joint
Venture (that is an association of several persons, or firms or companies), every artificial
juridical person not falling in any of the descriptions of bidders stated hereinbefore,
including any agency branch or office controlled by such person, participating in a
procurement process.

IV. “Bidder from a country which shares a land border with India” for the purpose of this Order
means.-
a. An entity incorporated, established or registered in such a country;or

b. A subsidiary of an entity incorporated, established or registered in such a
country ;or

c. An entity substantially controlled through entities incorporated, established

or registered in such a country: or

An entity whose beneficial owner is situated in such a country ;or

An Indian (or other) agent of such an entity ;or

A natural person who is a citizen of such a country ;or

A consortium or joint Venture where any member of the consortium or joint

venture falls under any of the above
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IV.  The beneficial owner for the purpose of (iii) above will be as under:

1. In case of a company or Limited Liability Partnership, the beneficial owner is
the natural person(s), who, whether acting alone or together, or through one
or more juridical person, has a controlling ownership interest or who

exercises control through other means.
Explanation—

a. “Controlling ownership interest” means ownership of or entitlement
to more than twenty-five per cent. of shares or capital or profits of the
company;

Location: New Delhi



b. “Control" shall include the right to appoint majority of the
directors or to control the management or policy decisions including
by virtue of their shareholding or management rights or shareholders
agreements or voting agreements;

2. In case of a partnership firm, the beneficial owner is the natural
person(s) who, whether acting alone or together, or through one or
more juridical person, has ownership of entitlement to more than
fifteen percent of capital or profits of the partnership;

3. In case of an unincorporated association or body of individuals, the
beneficial owner is the natural person(s), who, whether acting alone
or together, or through one or more juridical person, has ownership of
or entitlement to more than fifteen percent of the property or capital
or profits of suOh association or body of individuals;

4, Where no natural person is identified under (1) or (2) or (3) above,
the beneficial owner is the relevant natural person who holds the
position of senior managing official;

5. In case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries
with fifteen percent or more interest in the trust and any other natural
person exercising ultimate effective control over the trust through a
chain of control or ownership.

V. An Agentis a person employed to do any act for another, or to represent
another in dealings with third person.

Following self-declaration shall be given by all bidders along with tender.

Any false declaration and non-compliance of the above would be a ground for immediate
termination of the contract and further legal action in accordance with the laws.



SELF DECLARATION CERTIFICATE FOR TENDERERS

(To be submitted on Bidders letter head)

Tender No.--------- TOD: ---mmmmmmmme

“I have read the clause regarding restrictions on procurement from a bidder of a
country which shares a land border with India,’ I certify that this bidder is not from
such a country or, if from such a country, has been registered with the Competent
Authority. I hereby certify that this bidder fulfils all requirements in this regard and
is eligible to be considered.

[Where applicable, evidence of valid registration by the Competent Authority shall be
attached. The registration should be valid at the time of submission of bids and at the
time of acceptance of bids.]

Date: Bidders Signature with Seal



Annex I: Competent Authority and Procedure for Registration

. TheCompetentAuthorityforthepurposeofregistrationunderthisOrdershallbe the
Registration Committee constituted by the Department for Promotion of Industry
and Internal Trade(DPIIT)*.

. The Registration Committee shall have the following members*:

i. An officer, not below the rank of Joint Secretary, designated for this purpose by
DPIIT, who shall be the Chairman;

ii. Officers (ordinarily not below the rank of Joint Secretary) representing the
Ministry of Home Affairs, Ministry of External Affairs, and of those Departments
whose sectors are covered by applications under consideration;

iii. Any other officer whose presence is deemed necessary by the Chairman of the
Committee.

DPIIT shall lay down the method of application, format etc. for such bidders as
stated in para 1 of this Order.

. On receipt of an application seeking registration from a bidder from a country
covered by para 1 of this Order, the Competent Authority shall first seek political
and security clearances from the Ministry of External Affairs and Ministry of Home
Affairs, as per guidelines issued from time to time. Registration shall not be given
unless political and security clearance have both been received.

. The Ministry of External Affairs and Ministry of Home Affairs may issue guidelines
for internal use regarding the procedure for scrutiny of such applications by them.

The decision of the Competent Authority, to register such bidder may be for all kinds
of tenders or for a specified type(s) of goods or services, and may be for a specified
or unspecified duration of time, as deemed fit. The decision of the Competent
Authority shall be final.

. Registration shall not be granted unless the representatives of the Ministries of
Home Affairs and External Affairs on the Committee concur*.

. Registration granted by the Competent Authority of the Government of India shall be
valid not only for procurement by Central Government and its agencies/ public
enterprises etc. but also for procurement by State Governments and their agencies/
public enterprises etc. No fresh registration at the State level shall be required.

The Competent Authority is empowered to cancel the registration already granted if
it determines that there is sufficient cause. Such cancellation by itself, however, will
not affect the execution of contracts already awarded. Pending cancellation, it may
also suspend the registration of a bidder, and the bidder shall not be eligible to bid in
any further tenders during the period of suspension.

For national security reasons, the Competent Authority shall not be required to give
reasons for rejection / cancellation of registration of a bidder.



K.

In transitional cases falling under para 3 of this Order, where it is felt that it will not
be practicable to exclude bidders from a country which shares a land border with
India, a reference seeking permission to consider such bidders shall be made by the
procuring entity to the Competent Authority, giving full information and detailed
reasons. The Competent Authority shall decide whether such bidders may be
considered, and if so, shall follow the procedure laid down in the above paras.

Periodic reports on the acceptance/ refusal of registration during the preceding
period may be required to be sent to the Cabinet Secretariat. Details will be issued
separately in due course by DPIIT.

[*Note:

i In respect of application of this Order to procurement by/ under State
Governments, all functions assigned to DPIIT shall be carried out by the State
Governmentconcernedthroughaspecificdepartmentorauthoritydesignatedby
it. The composition of the Registration Committee shall be as decided by the
State Government and paragraph G above shall not apply. However, the
requirement of political and security clearance as per para-Dshall
remain and no registration shall be granted without suchclearance.

ii. Registration granted by State Governments shall be valid only for
procurement by the State Government and its agencies/public enterprises
etc.and shall not be valid for procurement in other states or by the
Government of India and their agencies/ public enterprises etc.]
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Azadi Ka Government of India
(Railway Board) “WZ 2023 INDIA
No. 2020/RS(L)/779/2(E3330671) Dated: 15.03.2023

The General Managers, All Indian Railways/PUs, NF(C), CORE
DG/RDSO/Lucknow, NAIR/Vadodara

PCAO, DMW/Patiala, COFMOW

CAO, WPO/Patna, RWP/ Bela

Sub: Insertion of Rule 144 (xi) in the General Financial Rules (GFRs), 2017.
Ref: (i) Ministry of Finance OM No. F.No. 6/18/2019-PPD dated 23/07/2020.
(i)  Ministry of Finance Order (Public Procurement No. 1), F.No. 6/16/2019-PPD
dated 23/07/2020.
(iily  Ministry of Finance Order (Public Procurement No. 2), F.No, 6/18/2019-PPD
dated 23/07f2020.
(iv) Ministry of Finance Order (Public Procurement No. 3), F.No. 6/18/2019-PPD
dated 24/07/2020.
(v)  Railway Board lelter No. 2020/RS{G)/779/2 dated 06.08.2020 circulating above
references i.e. (i) (ii) (iii) & (iv).
(vi) Railway Board letter No. 2020/RS(L)/779/2 dated 19.03.2021 circulating DoE OM
No. F.18/37/2020-PPD dated 08.02.2021.
(vii) Railway Board letter No. 2021/RS(L)779/2 (2) dated 17.03.2021 circulating DoE OM
No. F.12/1/2021-PPD(PL.) dated 02.03.2021.
(viii) Ministry of Finance Order (Public Procurement No. 4), F.No. 7/10/2021-PPD(1)
dated 23/02/2023 circulated vide OM No. F.7/10/2021-PPD dated 23.2.2023.

1.0  Ministry of Finance vide OM at ref (i) above, had inserted Rule 144 (xi), in Rule 144 of
the General Financial Rules, 2017. Rule 144 is titled as ‘Fundamental principles of
public buying'. Three Public Procurement Orders which complement the Rule 144 (xi)
under ref (ji) (iii) & (iv) were also issued in this regard by DoE/MoF. The same was
circulated vide Railway Board letter under ref (v) above.

20 Vide ref (viil) above, DoE/MoF has now issued amendment to Rule 144 (xi) of GFR,
2017 duly enclosing Order (Public Procurement No. 4) daled 23.2.2023 imposing
restrictions under Rule 144 (xi) in supersession to all the above mentioned Orders/
clarifications.
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30 The Public Procurement Order and OM (ref (vii) above and altached herewith) are
hereby circulaled for strict compliance.

This is issued with the concurrence of Finance directorale of Railway Board

Encl: As above
(Chandan Kumar }
Director Railway Stores (IC)
Railway Board
No. 2020/RS(L)779/2(E3330671) Dated: 15.03.2023

1. PFAs, All Indian Railways& Production Units.
2. The ADAI (Railways), New Delhi. =t
3. The Direclors of Audit, All Indian Railways.
E: ber Finance
Railway Board

LIST OF DISTRIBUTION

Directors of all CTls,

CMDs/ MDs of Indian Railway PSUs/ Autonomous Bodies / Socielies

PCMMSs, PCEs, PCMEs, PCEEs, PCSTEs, All Indian Railways& PUs, COFMOw, CORE WPO/Patna
and RWP/Bela

Sr. Prof, (Material Management), NAIR, Vadodara, ED (Stores), RDSO, Chief Commissioner, Railway
Safety, Lucknow

Zonal Railway Training Institute, Sukadia Circle, Udaipur

Copy to:

The Genl. Secy., AIRF, Room No. 248, & NFIR Room No. 256-C, Rail Bhavan

The Secy. Gen,, RPOF, Room No. 268., FROA, Room No, 256-D & AIRPOA, Room No. 256-D Rail
Bhavan.

Copy to:

PSOs/Sr. PPSs/PPSs/ PSs lo:

MR, MOSR(D), MOSR(J)

CRB&CEQ, M(TRS), M(Infra), M(OB&BD), M(F), Secretary/RB, DG (RHS), DG (RPF), DG(HR),
DG(Safety),

Advisor/MR, EDPG/MR, OSD/MR, OSD/Coord/MR and Add PSIMR

All AMs. PEDs & Executive Directors of Railway Board.

Room No. 363, Rail Bhawan, Raisina Road, New Delhi-110001



No.F.7/10/2021-PPD
Government of India
Ministry of Finance
Department of Expenditure
Procurement Policy Division
264-C, North Block, New Delhi.
23.02.2023.

Office Memorandum
Subject: Amendment to Rule 144(xi) of the General Financial Rules (GFRs), 2017.

Rule 144 of the GFRs, 2017 titled ‘Fundamental principles of public buying,” had
been amended by inserting sub-rule (xi) vide Department of Expenditure (DoE) OM No.
F.6/18/2019-PPD dated 23.07.2020. It has now been decided to amend the Rule 144(xi)
as under:

Notwithstanding anything contained in these Rules, Department of Expenditure
may, by order in writing, impose restrictions, including prior registration and/ or
screening, on procurement from bidders from, or bidders having commercial
arrangements with an entity from, a country or countries, or a class of countries, on
grounds of defence of India, or matters directly or indirectly related thereto including
national security; no procurement shall 5& made in violation of such restrictions.

-
*T
L}Vq,’bx‘w\
(Kanwalpreet)
Director(PPD)

Tel.No. 2309 3811; email: kanwal.irss@gov.in

To

1 Sepretaries of all Ministries/ Departments of Government of India.
2. Chief Secretaries/ Administrators of Union Territories/ National Capital Territory
of Delhi.




No.F.7/10/2021-PPD (1)
Government of India
Ministry of Finance
Department of Expenditure
Procurement Policy Division
264-C, North Block, New Delhi.
23.02 2023.

Order (Public Procurement No. 4)

Subject: Restrictions under Rule 144(xi) of the General Financial Rules (GFRs),
2017.

Attention is invited to Order (Public Procurement No. 1) issued vide F.6/18/2019-
PPD dated 23.07.2020, Order (Public Procurement No. 2) issued vide F.6/18/2019-PPD
dated 23.07.2020, Order (Public Procurement No. 3) issued vide F.6/18/2019-PPD
dated 24.07.2020, Office Memorandum (OM) No. F.18/37/2020-PPD dated 08.02.2021,
OM No. F.12/1/2021-PPD(Pt.) dated 02.03.2021 and OM No. F.7/10/2021-PPD dated
08.06.2021, In this regard, the following is hereby ordered under Rule 144(xi) (as
amended vide OM No. F.7/10/2021-PPD dated 23.02.2023) on the grounds stated
therein, in supersession to all of the above mentioned Orders/ clarifications:

Requirement of registration:

2, Any bidder from a country which shares a land border with India will be eligible to
bid in any procurement whether of goods, services (including consultancy services and
non-consultancy services) or works (including turnkey projects) only if the bidder is
registered with the Competent Authority, specified in Annexure |.

3; Any bidder (including an Indian bidder) who has a Specified Transfer of
Technology (ToT) arrangement with an entity from a country which shares a land border
with India will be eligible to bid in any procurement whether of goods, services (including
consultancy services and non-consultancy services) or works (including turnkey
projects) only if the bidder is registered with the Competent Authority, specified in
Annexure l.

4, The requirement of registration for cases covered by paragraph 2 above has
been applicable since 23.07.2020. The requirement of registration for bidders covered
by paragraph 3 above will be applicable for all procurements where tenders are issued/
published after 01.04.2023.

5, In tenders issued after 23.07.2020 or 01.04.2023, as the case may be, the
provisions of requirement of registration of bidders and of other relevant provisions of
this Order shall be incorporated in the tender conditions.

Applicability:

B. Apart from Ministries/ Departments, attached and subordinate bodies,
notwithstanding anything contained in Rule 1 of the GFRs 2017, the Order shall also be
applicable




a) to all Autonomous Bodies;
b) to all public sector banks and public sector financial institutions;
c) to all Central Public Sector Enterprises;

d) to all procurement in Public Private Partnership projects receiving financial
support from the Government or public sector enterprises/ undertakings; and

e) Union Territories, National Capital Territory of Delhi and all agencies/

undertakings thereof.
T. This order will not be applicable for cases falling under Annexure il
Definitions:

8. “Bidder" for the purpose of the Order (including the term ‘tenderer’, 'consultant’
'wendor' or ‘service provider' in certain contexts) means any person or firm or company,
including any member of a consortium or joint venture (that is an association of several
persons, or firms or companies), every artificial juridical person not falling in any of the
descriptions of bidders stated hereinbefore, including any agency, branch or office
controlled by such person, participating in a procurement process.

9. “Tender" for the purpose of the Order will include other forms of procurement,
except where the context requires otherwise.

10. “Transfer of Technology’ means dissemination and transfer of all forms of
commercially usable knowledge such as transfer of know-how, skills, technical
expertise, designs, processes and procedures, trade secrets, which enables the
acquirer of such technology to perform activities using the transferred technology
independently. (Matters of interpretation of this term shall be referred to the Registration
Committee constituted by the Department for Promotion of Industry and Internal Trade,
and the interpretation of the Committee shall be final.)

11.  “Specified Transfer of Technology” means a transfer of technology in the sectors
and/ or technologies, specified in paragraph 15, occurring on or after 23.07.2020.

12.  “Bidder (or entity) from a country which shares a land border with India” for the
purpose of the Order means

(a) An entity incorporated, established or registered in such a country; or

(b) A subsidiary of an entity incorporated, established or registered in such a
country; or

(c) An entity substantially controlled through entities incorporated, established or
registered in such a country; or

(d) An entity whose beneficial owner is situated in such a country; or
(e) An Indian (or other) agent of such an entity; or

(f) A natural person who is a citizen of such a country; or



(g) A consortium or joint venture where any member of the consortium or joint
venture falls under any of the above

13.  Beneficial owner for the purposes of Para 12 (d) will be as under:

(i) In case of a company or Limited Liability Partnership, the beneficial owner is the
natural person(s), who, whether acting alone or together, or through one or more
juridical person(s), has a controlling ownership interest or who exercises control through
other means.

Explanation:-

a. “Controlling ownership interest” means ownership of, or entitlement to, more than
twenty-five per cent of shares or capital or profits of the company

b, “Control” shall include the right to appoint the majority of the directors or to
control the management or policy decisions, including by virtue of their
shareholding or management rights or shareholders agreements or voting
agreements;

(ii) In case of a partnership firm, the beneficial owner is the natural person(s) who,
whether acting alone or together, or through one or more juridical person, has
ownership of entittement to more than fifteen percent of capital or profits of the
partnership;

(i)  In case of an unincorporated association or body of individuals, the beneficial
owner is the natural person(s), who, whether acting alone or together, or through one or
more juridical person, has ownership of or entitlement to more than fifteen percent of
the property or capital or profits of such association or body of individuals;

(iv)  Where no natural person is identified under (i) or (ii) or (iii) above, the beneficial
owner is the relevant natural person who holds the position of senior managing official;

(V) In case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with fifteen percent
or more interest in the trust and any other natural person exercising ultimate effective
control over the trust through a chain of control or ownership.

14. "Agent” for the purpose of the Order is a person employed to do any act for
another, or to represent another in dealings with third persons.

[Note:

i. A person who procures and supplies finished goods from an entity from a country
which shares a land border with India will, regardless of the nature of his legal or
commercial relationship with the producer of the goods, be deemed to be an Agent
for the purpose of this Order.

ii. However, a bidder who only procures raw material, components etc. from an entity
from a country which shares a land border with India and then manufactures or
converts them into other goods will not be treated as an Agent.]



Sensitive Sectors/ Technologies (relevant only for the provisions on ToT
arrangements):

15. (i) Certain sectors and technologies have been identified as sensitive from the
national security point of view. The sectors listed in Schedule | to this Order are
considered Category-l sensitive sectors. The sectors listed in Schedule Il to this Order
are considered Category-ll sensitive sectors. The technologies listed in Schedule I are
considered sensitive technologies.

(i) For Category-l sensitive sectors, bidders with ToT arrangement in any
technology with an entity from a country which shares a land border with India shall
require registration.

(iiy  For Category-ll sensitive sectors, bidders with ToT arrangement in the sensitive
technologies listed in Schedule lIl, with an entity from a country which shares a land
border with India shall require registration.

(iv)  In Category-ll sensitive sectors, the Secretary (or an officer not below the rank of
Joint Secretary to Government of India, so authorized by the Secretary) of the Ministry/
Department of the Government of India is empowered, after due consideration, to waive
the requirement of registration for a particular item/ application or a class of items/
applications from the requirement of registration, even if included in Schedule [Il. The
Ministry/ Department concerned shall intimate the Department for Promotion of Industry
and Internal Trade (DPIIT) and National Security Council Secretariat (NSCS) of their
decision to waive the requirement of registration. Ministries/ Departments of the
Government of India are not required to consult the DPIIT/ NSCS before deciding and
are only required to intimate the decision to DPIIT/ NSCS. If any point is raised by
DPIIT/ NSCS, it should be considered in future procurements; ongoing procurement for
which the waiver was granted need not be interrupted or altered.

16. Based on security considerations, a Ministry/ Department in a Category I
sensitive sector or other Ministries/ Departments may recommend to DPIIT inclusion of
any other technology in the list of sensitive technologies, either generally or for their
Ministry/ Department.

Sub-contracting in works contracts

17.  In works contracts, including turnkey contracts, contractors shall not be allowed
to sub-contract works to any contractor from a country which shares a land border with
India unless such contractor is registered with the Competent Authority. The definition of
“contractor from a country which shares a land border with India” shall be as in

paragraph 12 above. This shall not apply to sub-contracts already awarded on or before
23.07.2020.

[Note: Procurement of raw material, components, etc. does not constitute sub-
contracting.]



Certificate regarding compliance

18,  An undertaking shall be taken from bidders in the tender documents (Annexure
ll) that the extant guidelines for participation in the tenders (which should include
conditions for implementation of this Order) have been complied with. If such certificate
given by a bidder whose bid is accepted is found to be false, this would be a ground for
debarment and further legal action in accordance with law.

Validity of registration

19.  In respect of tenders, registration should be valid at the time of submission of
bids and at the time of acceptance of bids. In respect of supply otherwise than by
tender, registration should be valid at the time of placement of order. If the bidder was
validly registered at the time of acceptance / placement of order, registration shall not
be a relevant consideration during contract execution.

Government e-Marketplace (GeM)

20. GeM shall remove non-compliant entities from GeM unless/ until they are
registered in accordance with this Order.

Model Clauses/ Certificates

21.  Model Clauses and Model Certificates which may be inserted in tenders/
obtained from Bidders are given at Annexure-lIl. While adhering to the substance of the
Order, procuring entities are free to appropriately modify the wording of these clauses
based on their past experience, local needs etc. \_.b’

.

Ry
(Kanwalpréet)
Director(PPD)

Tel.No. 2309 3811, email: kanwal.irss@gov.in

V2

To
1. Secretaries of all Ministries/ Departments of Government of India for information
and necessary action. They are also requested to inform these provisions to all
procuring entities,

2. Secretary, Department of Public Enterprises with a reguest to immediately

reiterate these orders in respect to public enterprises.

3. Secretary, Department of Financial Services with a request to immediately
reiterate these orders in respect to public sector and public sector financial
institutions.

Secretary DPIIT with a request to take action as provided under Annexure |.
Chief Secretaries/ Administrators of Union Territories/ National Capital Territory
of Delhi.

6. CEOQ/ GeM with a request to ensure implementation of this order on GeM.

g A



List of Category-l Sensitive sectors:

Schedule |

Sr.No.

Sector

(D)

Atomic Energy

(if)

Broadcasting/ Print and Digital Media

(iil)

Defence

L (iv)

Space

| (v

Telecommunications




Schedule Il
List of Category-ll Sensitive sectors:

Sr.No. f Sector

(i) Power and Energy (including exploration/ generation/ transmission/
distribution/ pipeline) |
(ii) Banking and Finance including Insurance
- (iii) Civil Aviation
(iv) Construction of ports and dams & river valley projects
(v) Electronics and Microelectronics
(vi) Meteorology and Ocean Observation

(vii) Mining and extraction (including deep sea projects)

(wviii) Railways

(ix) Pharmaceuticals & Medical Devices
(x) Agriculture
| (k) | Health

B

(xii) Urban Transportation




Schedule-lll
List of Sensitive Technologies:

Sr.No. | Sensitive Technologies

| () Additive Manufacturing (e.g. 3D Printing)

(i) Any equipment having electronic programmable components or
autonomous systems (e.g. SCADA systems)

(iii) Any technology used for uploading and streaming of data including
broadcasting, satellite communication etc.

(iv) Chemical Technologies

(V) Biotechnologies including Genetic Engineering and Biological
Technologies

(vi) Information and Communication Technologies

_. {wii) Software




ANNEXURE |

Competent Authority and Procedure for Registration

A.

The Competent Authority for the purpose of registration under this order shall be/
continue to be the Registration Committee constituted by the Department for
Promotion of Industry and Internal Trade (DPIIT)". [This Committee was already
constituted under Order (Public Procurement) No.1].

The Registration Committee shall have the following members™:

i.  An officer, not below the rank of Joint Secretary, designated for this purpose
by DPIIT, who shall be the Chairman;

ii. Officers (ordinarily not below the rank of Joint Secretary) representing the
Ministry of Home Affairs, Ministry of External Affairs, and of those
Departments whose sectors are covered by applications under consideration;

ii. Any other officer whose presence is deemed necessary by the Chairman of
the Committee.

iv.  With effect from 01.04.2023, an officer (ordinarily not below the rank of Joint
Secretary) representing the National Security Council Secretariat.

. DPIIT shall lay down the method of application, format etc. for such bidders as

covered by the Order.

. On receipt of an application seeking registration from a bidder covered by Para 2

and 3 of this order, the Competent Authority shall first seek political and security
clearances from the Ministry of External Affairs and Ministry of Home Affairs, as per
guidelines issued from time to time. Registration shall not be given unless political
and security clearance have both been received.

The Ministry of External Affairs and Ministry of Home Affairs may issue guidelines for
internal use regarding the procedure for scrutiny of such applications by them.

The decision of the Competent Authority, to register such bidder may be for all kinds
of tenders or for a specified type(s) of goods or services, and may be for a specified
or unspecified duration of time, as deemed fit The decision of the Competent
Authority shall be final.

. Registration granted by the Competent Authority of the Government of India shall be

valid not only for procurement by the Central Government and its bodies specified in
para 6 of this order, but also for procurement by State Governments and their
agencies/ public enterprises etc. No fresh registration at the State level shall be
required.

The Competent Authority is empowered to cancel the registration already granted if
it determines that there is sufficient cause, Such cancellation by itself, however, will



not affect the execution of contracts already awarded. Pending cancellation, it may
also suspend the registration of a bidder, and the bidder shall not be eligible to bid in
any further tenders during the period of suspension.

I. For national security reasons, the Competent Authority shall not be required to give
reasons for rejection/cancellation of registration of a bidder.

[*Note:

(i) In respect of application of the Order to procurement by/ under State
Governments. all functions assigned to DPIIT shall be carried out by the State
Government concerned through a specific department or authority designated by it. The
composition of the Registration Committee shall be as decided by the State
Government, However, the requirement of political and security clearance as per para D
shall remain and no registration shall be granted without such clearance.

(ii) Registration granted by State Governments shall be valid only for procurement by
the State Government and its agencies/ public enterprises etc. and shall not be valid for
procurement in other states or by the Government of India and their agencies/ public
enterprises etc.]



ANNEXURE Il
Special Cases

A. In projects which receive international funding with the approval of the
Department of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anything contained in this order and without reference to the Competent
Authority. Exceptions to this shall be decided in consultation with DEA.

B. This order shall not apply to procurement by Indian missions and by offices of
government agencies/ undertakings located outside India.

C. This order will not apply to bidders (or entities) from those countries (even if
sharing a land border with India) to which the Government of India has extended
lines of credit or in which the Government of India is engaged in development
projects. Updated lists of countries to which lines of credit have been extended or
in which development projects are undertaken are given on the website of the
Ministry of External Affairs.

D. Procurement of spare parts and other essential service support like Annual
Maintenance Contract (AMC)/ Comprehensive Maintenance Contract (CMC),
including consumables for closed systems, from Original Equipment
Manufacturers (OEMs) or their authorized agents, shall be exempted from the
requirement of registration.



ANNEXURE 11l

Model Clause/ Certificate/ Undertaking to be inserted in tenders etc.

[While adhering to the substance of the Order, procuring entities and GeM are free to
appropriately modify the wording of the clause/ certificate based on their past
experience, local needs etc.

The conditions relating to specified ToT (as shown in italics) should be incorporated
only in the tenders which attract the restrictions due to specified ToT.]

A. Model Clauses for Tenders (including tenders issued manually or any
electronic portal including GeM):

I. Any bidder from a country which shares a land border with India will be eligible to bid
in any procurement whether of goods, services (including consultancy services and
non-consultancy services) or works (including turnkey projects) only if the bidder is
registered with the Competent Authority. Further, any bidder (including bidder from
India) having specified Transfer of Technology (ToT) arrangement with an entity from a
country which shares a land border with India, shall also require to be registered with
the same competent authority.
Il. “Bidder” (including the term ‘tenderer’, ‘consultant’ or 'service provider’ in certain
contexts) means any person or firm or company, including any member of a consortium
or joint venture (that is an association of several persons, or firms or companies), every
artificial juridical person not falling in any of the descriptions of bidders stated
hereinbefore, inciuding any agency branch or office controlled by such person,
participating in a procurement process.
11, “Bidder (or entity) from a country which shares a land border with India" for the
purpose of this Order means: -
(a) An entity incorporated, established or registered in such a country; or
(b) A subsidiary of an entity incorporated, established or registered in such a
country; or
(c) An entity substantially controlled through entities incorporated, established or
registered in such a country; or
(d) An entity whose beneficial owner is situated in such a country; or
(e) An Indian (or other) agent of such an entity; or
(f) A natural person who is a citizen of such a country; or
(g) A consortium or joint venture where any member of the consortium or joint
venture falls under any of the above
IV. The beneficial owner for the purpose of (iii) above will be as under:
1. In case of a company or Limited Liability Partnership, the beneficial owner is the
natural person(s), who, whether acting alone or together, or through one or more

juridical person, has a controlling ownership interest or who exercises control
through other means.
Explanation—



a. “Controlling ownership interest” means ownership of or entittement to more
than twenty-five per cent. of shares or capital or profits of the company;

b. "Control” shall include the right to appoint majority of the directors or to control
the management or policy decisions including by vitue of their shareholding or
management rights or shareholders agreements or voting agreements;

2. In case of a partnership firm, the beneficial owner is the natural person(s) who,
whether acting alone or together, or through one or more juridical person, has
ownership of entitlement to more than fifteen percent of capital or profits of the
partnership;
3. In case of an unincorporated association or body of individuals, the beneficial
owner is the natural person(s), who, whether acting alone or together, or through
one or more juridical person, has ownership of or entitement to more than fifteen
percent of the property or capital or profits of such association or body of individuals;
4. Where no natural person is identified under (1) or (2) or (3) above, the beneficial
owner is the relevant natural person who holds the position of senior managing
official;
5 |n case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with fifteen
percent or more interest in the trust and any other natural person exercising ultimate
effective control over the trust through a chain of control or ownership.
V. An Agent is a person employed to do any act for another, or to represent another in
dealings with third person.
VI. [To be inserted in tenders for Works contracts, including Turnkey contracts] The
successful bidder shall not be allowed to sub-contract works to any contractor from a
country which shares a land border with India unless such contractor is registered with
the Competent Authority.
VII. The registration shall be valid at the time of submission of bid and at the time of
acceptance of bid.
VIII. If the bidder was validly registered at the time of acceptance / placement of order,
registration shall not be a relevant consideration during contract execution

Model Certificate for Tenders:

“| have read the clause regarding restrictions on procurement from a bidder of a
country which shares a land border with India; | certify that this bidder is not from such a
country or, if from such a country, has been registered with the Competent Authority. |
hereby certify that this bidder fulfills all requirements in this regard and is eligible to be
considered. [Where applicable, evidence of valid registration by the Competent
Authority shall be attached.]"

Model Certificate for Tenders for Works involving possibility of sub-contracting:

“| have read the clause regarding restrictions on procurement from a bidder of a
country which shares a land border with India and on sub-contracting to contractors
from such countries: | certify that this bidder is not from such a country or, if from such a
country, has been registered with the Competent Authority and will not sub-contract any




work to a contractor from such countries unless such contractor is registered with the
Competent Authority. | hereby certify that this bidder fulfills all requirements in this
regard and is eligible to be considered. [Where applicable, evidence of valid registration
by the Competent Authority shall be attached.]"

Model additional certificate by Bidders in the cases of specified ToT:
"l have read the clause regarding restrictions on procurement from a bidder having
Transfer of Technology (ToT) arrangement. | certify that this bidder does not have any
ToT arrangement requiring registration with the competent authority."
OR

"l have read the clause regarding restrictions on procurement from a bidder having
Transfer of Technology (ToT) arrangement. | certify that this bidder has valid
registration to participate in this procurement.”

B. Model Certificate for GeM (to be taken by the GeM from seller during
registration on GeM. GeM should also obtain this certificate from all existing
bidders as soon as possible):

“| have read the clause regarding restrictions on procurement from a bidder of a
country which shares a land border with India; | certify that this vendor/ bidder is not
from such a country and does not have any specified Transfer of Technology (ToT) from
such a country or, if from such a country or if having specified ToT from such a country
has been registered with the Competent Authority. | hereby certify that this vendor/
bidder fulfills all requirements in this regard and is eligible to be considered for
procurement on GeM. [Where applicable, evidence of valid registration by the
Competent Authority shall be attached.]"

el
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