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On returning such material, the Contractor shall be entitled to such price therefor
as the Purchaser may fix, having regard to the condition of such material.

(b) Where the Contract is terminated due to any default on the part of the Contractor,
the Contractor shall pay all transport charges incurred for returning any material
up to such destination as may be determined by the Purchaser and the decision
of the Purchaser in that behalf shall be final and binding on the Contractor.

(c) If the Contractor commits breach of any of the conditions in this clause specified, he
shall, without prejudice to any other liability, penal or otherwise, be liable to
account to the Government for all moneys, advantages or profits accruing from or
which, in the usual course, would have accrued to him by reason of such breach.

(d) Where the Goods manufactured or fabricated by the Contractor out of the material
arranged or procured by or on behalf of the Government are rejected, the
Contractor shall, without prejudice to any other right or remedy of the Government,
pay to the Government, on demand, the cost price or market value of all such
materials whichever is greater.

4.8 Risk of Loss or Damage to Government or Purchaser’s Property:

(@) All the property of the Government or Purchaser loaned, whether with or
without deposit on terms and conditions to be separately agreed upon in respect
of each particular Contract, to the Contractor in connection with the Contract shall
remain the property of the Government or the Purchaser, as the case may be.
The Contractor shall use such property for the purpose of the execution of the
Contract and for no other purpose whatsoever.

(b) All such property shall be deemed to be in good condition when received by
the Contractor unless he shall have within twenty-four hours of the receipt thereof
notified the Purchase Officer to the contrary. If the Contractor fails to notify any
defect in the condition or quality of such property, he shall be deemed to have
lost the right to do so at any subsequent stage.

(c) The Contractor shall return all such property and shall be responsible for the
full value thereof to be assessed by the Purchaser whose decision shall be
final and binding on the Contractor. The Contractor shall be liable for loss or
damage to such property from whatever cause happening while such property is
in the possession of or under the control of the Contractor, his servants, workmen
or agents.

(d) Where such property is insured by the Contractor against loss or fire at the
request of the Government or Purchaser such insurance shall be deemed to
be affected by way of additional Precaution and shall not prejudice the liability of
the Contractor as aforesaid.

4.9 Confidentiality, Secrecy and Intellectual Property Rights (IPR):

(a) Confidentiality:

All documents, drawings, samples, data, associated correspondence or other
information furnished by or on behalf of the Purchaser to the Contractor, in
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connection with the Contract, whether such information has been furnished
before, during or following completion or termination of the Contract, are
confidential and shall remain the property of the Purchaser and shall not, without
the prior written consent of Purchaser neither be divulged by the Contractor to
any third party, nor be used by him for any purpose other than the design,
procurement, or other services and work required for the performance of this
Contract. If advised by the Purchaser, all copies of all such information in
original shall be returned on completion of the Contractor's performance and
obligations under this Contract.

(b) Secrecy:
If the Contract declares the subject matter of this Contract as coming under
the Official Secrets Act, 1923 or if the Contract is marked as “Secret”, the
Contractor shall take all reasonable steps necessary to ensure that all persons
employed in any connection with the Contract, have acknowledged their
responsibilities and penalties for violations under the Official Secrets Act and any
regulations framed thereunder.

(c) Intellectual Property Rights:

All deliverables, outputs, plans, drawings, specifications, designs, reports and
other documents and software submitted by the Contractor under this Contract
shall become and remain the property of the Purchaser and subject to laws of
copyright and must not be shared with third parties or reproduced, whether in
whole or part, without the Purchaser’s prior written consent. The Contractor shall,
not later than upon termination or expiration of this Contract, deliver all such
documents and software to the Purchaser, together with a detailed inventory
thereof. The Contractor may retain a copy of such documents and software
but shall not use it for any commercial purpose.

(d) Obligations of the Contractor:

(i) Without the Purchaser’s prior written consent, the Contractor shall not use the
information mentioned above except for the sole purpose of performing this
Contract.

(i) The Contractor shall treat and mark all information as confidential (or
Secret, as the case may) and shall not, without the written consent of the
Purchaser, divulge to any person other than the person(s) employed by
the Contractor in the performance of the Contract. Further, any such
disclosure to any such employed person shall be made in confidence and only
so far as necessary for such performance for this Contract.

(iii) Notwithstanding the above, the Contractor may furnish to its holding company
or its Sub Contractor(s) such documents, data, and other information it
receives from the Purchaser to the extent required for performing the
Contract. In this event, the Contractor shall obtain from such holding
company/ Sub-Contractor(s) an undertaking of confidentiality (or secrecy —
as the case may be) similar to that imposed on the Contractor under the

’..-”

2Hnn S Page 18 of 41




above clauses.

(iv) The obligation of the Contractor under sub-clauses above, however, shall not
apply to information that:

(1) the Contractor needs to share with the institution(s) participating in
the financing of the Contract;

(2) now or hereafter is or enters the public domain through no fault of
Contractor;

(3) can be proven to have been possessed by the Contractor at the
time of disclosure and which was not previously obtained, directly or
indirectly, from the Purchaser; or

(4) otherwise lawfully becomes available to the Contractor from a third
party that has no obligation of confidentiality.

(e) The above provisions shall not in any way modify any undertaking of
confidentiality (or Secrecy — as the case maybe) given by the Contractor
before the date of the Contract in respect of the Contract/ the Tender
Document or any part thereof.

(f) The provisions of this clause shall survive the completion or termination of the
Contract for any reason. '

4.10 Indemnity for breach of Intellectual Property Rights (IPR):

(a) The Contractor shall at all times indemnify and hold harmless, free of costs,
the Purchaser and its employees and officers from and against all suits,
actions or administrative proceedings, claims, demands, losses, damages, costs
and expenses of any nature, including attorney’s fees and expenses, which may
arise in respect of the Goods provided by the Contractor under this Contract, as
a result of any infringement or alleged infringement of any patent, utility model,
registered design, copyright or other Intellectual Property Rights (IPR) or
trademarks, registered or otherwise existing on the date of the Contract arising
out of or in connection with:

(i) any design, data, drawing, specification, or other documents or Goods
provided or designed by the Contractor for or on behalf of the Purchaser.

(ii) The sale by the Purchaser in any country of the products produced by the
Goods supplied by the Contractor, and

(i) The installation of the Goods by the Contractor or the use of the Goods by
the Purchaser.

(b) Such indemnity shall not cover any use of the Goods or any part thereof or
any products produced thereby:

(i) other than for the purpose indicated by or to be reasonably inferred from
the Contract

(i) in association or combination with any other equipment, plant, or materials
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not supplied by the Contractor.

(c) If any proceedings are brought, or any claim is made against the Purchaser
arising out of the matters referred above, the Purchaser shall notify the Contractor
of the same and the Contractor shall, at his own expense, either settle any such
dispute or conduct any litigation that may arise therefrom.

(d) If the Contractor fails to notify the Purchaser within twenty-eight (28) days after
receiving such notice that he intends to conduct any such proceedings or claim,
then the Purchaser shall be free to conduct the same on his behalf at the risk and
cost to the Contractor.

(e) At the Contractor's request, the Purchaser shall afford all available assistance to
the Contractor in conducting such proceedings or claim and shall be reimbursed
by the Contractor for all reasonable expenses incurred in so doing.

(f) The Contractor shall not be liable for payment of any royalty, licence fee or other
expenses in respect of or for making use of patents or designs with respect to
which he is according to the terms of the Contract, to be treated as an agent of
the Government for the purpose of making use of patent or trade mark for
fulfilment of the Contract.

4.11 Packing:

(a) The Contractor shall pack at his own cost the Goods sufficiently and properly
for transit by rail/road, air and/or sea as provided in the Contract so as to ensure
their being free from loss or damage or adverse impact on quality on arrival at
their destination.

(b) Unless otherwise provided in the Contract, all containers (including packing
cases, boxes, tins, drums and wrappings) in which the Goods are supplied by the
Contractor, shall be considered as non-returnable and their cost as having been
included in the Contract price.

(c) If the Contract provides that the containers shall be returnable, they must be
marked ‘returnable’ and they will be returned to the Contractor as per terms of
the Contract.

(d) If the Contract provides that returnable containers shall be separately charged;
they shall be invoiced by the Contractor at the price specified in acceptance of
tender. In such cases, the Contractor shall give full credit for the invoiced
amount if the containers are returned to the Contractor. Return of containers shall
be made within a reasonable time and in the event of any dispute or difference
arising as to whether the containers were so returned, the decision of the
Purchaser thereon shall be final and binding and the Purchaser may, in his
discretion award, such compensations as may in his opinion be proper for any
undue delay in returning the containers.

(e) Each bale or package delivered under the Contract shall be marked by the
Contractor at his own expense. Such marking shall be distinct (all previous
irrelevant marking being carefully obliterated) and shall clearly indicate the
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description and quantity of the Goods, the name and address of the
Consignee, the gross weight of the package and the name of the Contractor with
a distinctive number or mark sufficient for the purpose of identification. All
markings shall be carried out with such material as may be found satisfactory
by the Inspecting Officer as regards quickness of drying, fastness and indelibility.

() The Inspecting Officer may reject the Goods if the Goods are not packed/ or
marked as aforesaid and in case where the packing materials are separately
prescribed, if such materials are not in accordance with the terms of the Contract.
Such rejection of the Goods by the Inspecting Officer shall be final and binding
on the Contractor.

(g) Each bale or package shall contain a packing note specifying the name and
address of the Contractor, the number and date of the acceptance of tender or
supply order and the designation of the Purchase Officer, the description of
the Goods and the quantity contained in such bale or package.

4.12 Freight:

If as per Contract conditions, freight is to be borne by the Purchaser at actual, the
goods shall be booked by the most economical route or most economical tariff
available at the time of dispatch as the case may be. Failure to do so will render
the Contractor liable for any avoidable expenditure caused to the Purchaser.

5. Samples:
5.1 Advance Sample:

(a) Where an advance sample is required to be approved under the terms of the
Contract, the Contractor shall submit the sample free of cost to the Inspecting
Officer within the time specified in the Contract.

(b) If the Contractor is unable to do so, he must apply immediately to the Office
issuing the Contract for extension of time stating the reasons for the delay. If
the Purchaser is satisfied that a reasonable ground for an extension of time exists,
he may allow such additional time as he considers to be justified (and his
decision shall be final) with or without alteration in the delivery period stipulated
in the Contract and on such conditions as he deems fit.

(c) In the event of the failure of the Contractor to deliver the advance sample by
the date specified in the Contract or any other date to which the time may be
extended as aforesaid by the Purchaser or of the rejection of the sample, the
Purchaser shall be entitied to terminate the Contract and take further action
as per the provisions of Clause 13.

(d) Unless otherwise provided in the Contract, all samples required for test shall
be supplied by the Contractor free of cost. Where sample, which is supplied free,
is rejected after examination and test, the Contractor shall arrange for collection
of the same or whatever remains of the sample, after examination and test within
three months of the date of such rejection.

(e) Where under the Contract, the Contractor is required to submit an advance
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sample, any expenses incurred by the Contractor on or in connection with the
production of Goods in bulk, before the sample has been approved
unconditionally, shall be borne by the Contractor and he shall not claim any
compensation in the event of such sample being found unacceptable by the
Inspecting Officer.

(f) Where the Contract does not require any advance sample to be approved, the
Contractor may before proceed with bulk manufacture or delivery of the
Goods, if he so desires, submit to the Inspecting Officer for inspection a
sample of the Goods in which case a quantity not less than one percent (1%)
of the total quantity to be supplied unless otherwise authorized by the Inspecting
Officer shall be submitted. The Contractor shall not, however, be entitled to be
shown any consideration or give any extension of time or claim to be
exonerated from completing the delivery within the stipulated period only on the
ground of delay in the approval of any such sample.

(@) If under the Contract, the supplies are governed by a sealed pattern, the
Contractor shall be bound to examine such pattern before preparing a sample or
manufacturing the Goods in bulk as the case may be.

(h) If the Contractor submits a sample whether with, before or after the tender,
the same shall not govern the standard of supply except when it has been
specifically stated so in the acceptance of tender.

(i) Marking: Samples submitted shall be clearly labelled with the Contractor's name
and address and the Contract number.

(i) The rejection of the sample by the Inspecting Authority or Inspecting Officer or
Consignee shall be final and binding on the Contractor.

5.2 Loan of Sample:

(a) If a certified sample is lent to the Contractor, it will bear a label containing inter
alia variations known to the Inspecting Officer between the said sample and
the Goods desired. If the Contractor finds any further variation between the
certified sample and the particulars of specifications mentioned in the Contract
he shall at once refer the matter to the Inspecting Officer and the Contractors
shall also give intimation of such discrepancy to the Purchase Officer. The
Contractor shall follow the instructions of the Inspecting Officer as to what sample
of particulars should guide the production of Goods and the decision of the
Inspecting Officer in the matter shall be final and binding on the Contractor.

(b) The Contractor shall not detach the said label from the certified sample and if for
any reasons the said label gets detached the Contractor shall at once return
the certified sample to the Inspecting Officer for attaching a fresh label.

6. Inspection:

6.1 Pre-dispatch Inspection of Goods:

(a) When inspection during manufacture or before delivery or dispatch is required,
notice through the online portal of the Purchaser/ inspecting agency, if available,
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or else in writing, shall be sent by the Contractor to the Inspecting Officer when
the Goods or material to be supplied are ready for inspection and test, and
no Goods shall be delivered or dispatched until the Inspecting Officer has certified
in writing that such Goods have been inspected and approved by him.

(b) In cases where the Inspecting Authority specified in the Contract requires on
behalf of the Purchaser that inspection of the raw materials to be used and/or
stage inspection during the manufacturing process of the component/ Goods, etc.
is also to be done, notice through the online portal of the Purchaser/ Inspecting
agency, if available, or else in writing, shall be sent by the Contractor to the
Inspecting Officer to visit his premises/works to test the raw materials and/or
conduct necessary inspection during the manufacturing process of the
component/ Goods, etc. as deemed essential.

(c) Notification of Result of Inspection: Unless otherwise provided in the specification
of schedule, the examination of the Goods will be made as soon as practicable
after the same have been submitted for inspection and the result of the
examination will be notified to the Contractor.

(d) Inspection Notes: On the Goods being found acceptable by the Inspecting
Officer he shall furnish the Contractor with necessary copies of Inspection Notes
duly completed, for being attached to the Contractor’s bill in support thereof.

(e) In case the Contract is concluded with traders/ agents for the items, which are
peculiar to the railways, traders/ agents should indicate the source of supply
(manufacturer) and the inspection for such items should be carried out at
manufacturer's premises rather than the premises of a trader/ agent, to ensure
genuineness and quality of Goods. Such Goods, unless otherwise specified in
the Contract, shall be dispatched to the Consignee directly from the
manufacturer's premises, without routing through the premises of such traders/
agents.

6.2 Marking of Goods:

(a) The Contractor shall, if so required, at his own expense, mark all the approved
Goods with a recognized Government or Purchaser's mark. The Goods which
cannot be so marked shall, if so, required by the Inspecting Officer, be packed at
his own expense in suitable packages or cases, each of which shall be sealed
and marked with such mark.

(b) The Inspecting Officer shall also have power to mark the rejected Goods with
a rejection mark so that they may be easily identified, if re-submitted for
inspection.

6.3 Facilities for test and Examination:

(a) The Contractor shall, at his own expense afford to the Inspecting Officer all
reasonable facilities as may be necessary for satisfying himself, that the
Goods are being and/ or have been manufactured in accordance with the
particulars.
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(b) The Inspecting Officer shall have full and free access at any time during the
execution of the Contract to the Contractor's work for the purpose aforesaid, and
he may require the Contractor to make arrangements for inspection of the Goods
or any part thereof or any material at his premises or at any other place
specified by the Inspecting Officer and if the Contractor has been permitted to
employ the services of a Sub-Contractor, he shall in his Contract- with the Sub-
Contractor, reserve to the Inspecting Officer a similar right.

6.4 Cost of Tests:

(a) The Contractor shall provide, without any extra charge, all materials, tools, labour
and assistance of every kind which the Inspecting Officer may demand of him
for any test and examination, other than special or independent test, which he
shall require to make on the Contractor's Premises and the Contractor shall
bear and pay all costs attendant thereon.

(b) If the Contractor fails to comply with the conditions aforesaid, the Inspecting
Officer shall, in his sole judgment, be entitled to remove for test and examination
all or any of the Goods manufactured by the Contractor to any premises other
than his (Contractor’s) and in all such cases the Contractor shall bear the cost
of transport and/or carrying out such tests elsewhere. A certificate in writing of the
Inspecting Officer, that the Contractor has failed to provide the facilities and the
means, for test examination shall be final.

6.5 Delivery of Goods for Test:

The Contractor shall also provide and deliver for test, free of charge, at such place other
than his premises as the Inspecting Officer may specify, such material or Goods as
he may require.

6.6 Liability of Costs for Special or Independent Tests:

In the events of rejection of Goods or any part thereof by the Inspecting Officer in the
consequence of the sample which is removed to the laboratory or other places of
test, being found on test not in conformity with the Contract and in the event of the failure
of the Contractor for any reason to deliver the Goods passed on test within the
stipulated period, the Contractor shall, on demand pay to the Purchaser all costs incurred
in the inspection and/or test. Cost of test shall be assessed at the rate charged by the
laboratory to private persons for similar work.

6.7 Method of Testing:

(a) The Inspecting Officer shall have the right to put all the Goods or materials
forming part of the same or any part thereof to such tests as required for the
Goods specified in the Contract.

(b) The Contractor shall not be entitled to object on any ground whatsoever to the
method of testing adopted by the Inspecting Officer.

6.8 Goods Expended in Test:

Unless otherwise provided for in the Contract if the test proves satisfactory and the
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Goods or any instalment thereof is accepted, the quantity of the Goods or materials
expended in the test will be deemed to have been taken delivery of by the Purchaser
and be paid for as such. ;

6.9 Powers of Inspecting Officer:
The Inspecting Officer shall have the power: —

(a) before any Goods or part thereof are submitted for inspection, to certify that they
cannot be inspected in accordance with the Contract owing to the adoption
of any unsatisfactory method of manufacture.

(b) to reject any Goods submitted as not being in accordance with the particulars.

(c) to reject the whole of the instalment tendered for inspection, if after inspection of
such portion thereof as he may in his discretion think fit, he is satisfied that the
same is unsatisfactory.

(d) the Inspecting Officer’s decision as regards the rejection shall be final and binding
on the Contractor.

6.10 Inspection towards the End of Delivery Period:

(a) If the Contract requires pre-dispatch inspection of the ordered Goods, the
Contractor shall present the Goods for inspection well in advance of the end
of delivery period to ensure completion of the inspection and delivery as per
the Contract, within that period.

(b) The situation, where the Goods (part or whole of Contract quantity) is tendered
for inspection towards the end of the delivery period resulting in inspection and
delivery not being completed as per Contract conditions, shall be treated as a
breach of the Contract. The Purchaser shall be entitled to take action as per
provisions of Clause 13 or may, on written request of the Contractor, take action
as per Clause 7.5.

(c) The Contractor shall not dispatch the Goods till such time as an extension in terms
of sub-clause(b) above is granted by the Purchaser and accepted by the
Contractor.

(d) Notwithstanding the above, if the Goods are dispatched by the Contractor before
an extension letter as aforesaid is issued by the Purchaser it shall solely be
at the risk and expense of the Contractor. The Purchaser shall be entitled to
take action as per provisions of Clause 13 or may, on written request of the
Contractor, take action as per Clause 7.5.

7. Delivery:

7.1 Notification of Delivery:

(a) Notification of delivery or dispatch in regard to each and every instalment shall be
made to the Consignee, indenter (if so mentioned in the Contract) and to the
Purchaser immediately on dispatch or delivery.

(b) The Contractor shall further supply to the Consignee, or the interim Consignee,
/"-
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