Annex lI: Special Cases

. Till 31% December 2020, procurement of medical supplies diractly ra;ﬁ;ataﬁ. to
containment of the Covid-19 pandemic shall be exempt from the provisions of
thig Order. '

+ Bona fide procurements made through GeM without knowing the country of the
bidder fill the date fixed by GeM for this purpose, shall not be invalidated by this
Order.

C. Bona fide small prosurements, made without knowing the country of the bidder,

~ shall not be invalidated by this Order.

D. In projects which receive international funding with the approval of the

Department of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anything contained in this Order and without reference to the Competent
Authority, Exceptions to this shall be decided in sonsultation with DEA.

. This Order shall not apply to procurement by Indian missions and by offices of

governmenit agencies/ undertakings located outside India.

g.%
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Annex lll
Model Clause ICertificate fo be inserted in tenders etc.

(While adhering fo the substance of the Crder, procuring entities and GeM are free fo
appropriately modify the wording of the clause/ cetlificate based on their past
experience, local neads etc,)

Modal Clauses for Tenders

. Any bidder from a country which shares a land border with India will be eligible to
bid in this tender only if the bidder is registered with the Competent Authority.

ll.  “Bidder" (including the term ‘tenderer’, ‘consultant’ or ‘service provider’ in certain
contexts) means any persen or firm or company, including any member of a
consortium or joint venture (that is an association of several persons, or firms or
compantes) every artificial juridical person not falling in any of the descriptions of
bidders stated hereinbefore, including any agency branch or office controlled by
such person, participating in a procurement process.

. “Bidder from a country which shares a land border with India” for the purpose of
this Order means: -

a.
b.

Q™o o

An entity incorporated, established or registerad in such a country; or

A subsidiary of an entity incorporated, established or registered in such a
country; or

An entity substantially controlled through entities incorporated, established
or registered in such a country; or

An entity whose beneficial owner is situated in such a country; or

An Indian (or other) agent of such an entity; or

A natural person who is a citizen of such a country; or

A consortium or joint venttire where any member of the consortium or joint
venture falls under any of the above

V. The beneficial owner for the purpose of (iii) above will be as under:

Ta

In case of a company or Limited Liability Partnership, the beneficial owner
is the natural person(s), who, whether acting alone or together, or through
one or more juridical person, has a controlling ownership interest or who
exercises control through other means.

Explanation—

a. “Gontrolling ownership interest” means ownership of or entitlement
to more than twenty-five per cent, of shares or capital or profits of the

company; @ %] }D/,L
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Vi

b, “Control” shall include the right to appoint majority of the directors
or to control the management or policy decisions including by virtue of
their sharehelding or management rights or shareholders agreements or
voting agreements; '

in case of a parnership firm, the beneficial owner is the natural persan(s)
who, whether acting alone or together, or through one or more juridical
person, has ownership of entilement to more thah fifteén percent of
capital or profits of the partnership:

I case of an unincorporated association or body of individuals, the
beneficial owner is the natural person(s), who, whether acting alone or
together, or through one or more juridical person, has ownership of or
entitlement to more than fiffeen percent of the property or capital or profits
of such agsociation or body of individuals;

Where no ﬁa‘éu‘!’?l person is identified under (1) or (8) ¢ 1) abigve, the
beneficial owner is the relevant natural person who holds the position of
senier managing official; |

In case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with
fifteen percent or more interest in the trust and any other natural person
exercising ultimate effective control over the trust throtugh a chain of
control or ownership.

An Agent is a person employed to do any act for another, o to represent
another in dealings with third person.

[To be inserted In fenders for Works contracts, including Turnkey
coniracts] The successful bidder shall not be allowed to sub-contract
works to any contractor from a country which shares a land border with
India unless such contractor is registered with the Competent Authority.

Model Certificate for Tenders (for transitional cases as stated in para 3 of this Order)

I have read the clause regarding restrictions on procurement from a bidder of
ounley which shares a land border with india; hereby centify that this bidder Is
nol from such a country and is eligible fo be considered.”

Mode! Certificate for Tenders

“ have read the clause regarding restrictions on procuremerit from a bidder of
a country which shares a land border with India; | certify that this bidder is not
from such a country or, if from such a country, has been registered with the

&g% ”/*”L
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Competent Authority. | hereby :;erthy that this bidder fulfills all requirements in
this regerd and is eligible fo be considered. [Where applicable, evidence of vilid
registration by the Competent Authority shall be attached ]’

Model Certificate for Tenders for Works involving possibility of sub-contracting

‘L have reed the clause regarding restrictions on procurement from a biddsr of
a country which shares & land border with India and on sub-contracting to
contractors from such countries; | certify that this bidder is not from stuch a
country of, if from such -a country, has been registered with the Competent
Authorily and will not sub~contract any work to a contractor from such countries
unless such contractor is registered with the Competent Authority. | hereby certify
that this bidder fulfils all requirements In this regard and is eligible to be
considered. [Where applicable, evidence of valid registration by the Cowmpélent
Authonity shall be attached.]

Model Certificate for GeM:

"l have read the clause regarding restrictions on procurement from a bidder of
a country which shares a land border with India; | certify that this vendor/ bidder
is not from such a country or, if from stich a country, has been registered with the
Competent Authority. | hersby certify that this vendor/ bidder fulfills all
requirements in this regard and is eligible to be considered for procurement on
GeM. [Where applicable, evidence of valid registration by the Competent
Authority shall be attached.]’

LT

Rt L e

%
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F.No.6/18/2019-PPD
Ministry of Finance
Department of Expenditure
Public Procurement Division

161, North Block
- New Delhi
23rd July, 2020

Subject: Exclusion from restrictions under Rule 144 (xI) of the General Financial
Rules (GFRs), 2017 —regarding.

In Ortler (Public Procurement No. 1) dated 23rd July 2020, orders have been fesued
requiring registration of bidders from a country sharing a land border with India i order
to be eligible to bid in public procuremient.

2. Notwithstanding anything contained therein, it is hereby clarified that the said
Order will not apply to bidders from those countries (even if sharing a land border with
India) to which the Government of India has exterded lines of credit or in which the
Government of India is engaged in development projects.

3. Updated lists of countries to which lines of credit have been extended or in
which development projects are undertaken are given in the website of the Ministry of
External Affairs.

(S&nmy Prasad)

Joint Secretary (PPD)

Email 1D: js.pfc2. doe@gov.in
Telephone: 011-23093882

To,

(1) Secretaries of All Ministries/ Departments of Government of India for
information and necessary action. They are also requested to inform fhese
provisions to all procuring entities.

(2) Secretary, Department of Public Enterprises with a request to immediately
 reiterate these orders in respect of Public Enterprises.

(3)  Chief Secretaries/ Administrators of Union Territories/ National Capital Territory

of Delhi

Page 111 of 572

140



F.No.6/18/2019-PPD
 Ministry of Finarice
Department of Expenditure
Public Precurement Division
181, Narth Block,
New Delhi
24% July, 2020

r (Public Procurement No. 3)

Subject: Clarification to Order (Public Pracurement No,1) dated 23+ July 2020

Attention is invited to paragraph 3(b) of the Order (Public Procurement No.1)

uhf;l.e;r the heading "‘Tra_ns'itfbr,ﬁtal.'pmv’isions‘"-wr-iit‘:_h reads as follows:

b) If the tendering process has crossed the first exclusionary qualificatory
stage: If the qualified bidders include bidders from such countries, the entire
process shall be' scrapped and initiated de nove. The de nove process shall
adhere to the conditions prescribed in this Order.

It is hereby clarified that for the purpose of paragraph 3 (b), “qualified bidders” mears
only those bidders who would othe rwise have been g ualified for award of the tender :-aﬁer:
considering al! factors including price, if Order {Public Pracurement No. 1) dated 23 July
2020 had not been issuad.

2. If bidders from such countries would not have qualified for award for feasons
unconnected with the said Order for example, because they do not meet tender otiteria
or their price bid is higher or because of the provisions of purshase preference under any
other order or rule or any other re ason) then there is no need 16 serap the tender / start
the process de novo.

3 The following examples are given to assist in implementation of the Order.

Example1: Four bids are receivad in a tender. One of them is from a country which
shares a land border with India. The bidder from such country is found to be
qualified technically by meeting all prescribed criteria and is also the lowsst bidder.
Inthis case, the bidder is qualified for award of the tender, except for the provisiens
of the Order (Public Pracurement No. 1) dated 239 July. In this case, the tender
should be scrapped and fresh tender initiated.

Example 2: The facts are as in Example 1, but the bidder from such cotntry, though

technically qualified is not the lowest because there are other technically qualified
bidders whose price is lower. Hencs the bidder from such country would not be

g
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Ta
(1)

2
3)

qualified for award of the tender irrespective of the Order (Publi Procurement No.
1) dated 23" July 2020. In such a case, iere is no need to scrap the tender,

Example 3: The facts are a8 in Example 1, but the bidder from o country which
shates a land border with Indiz, though technically qualified, is not eligible for
award due to the application of price preference as per other orders/ rules, In such
a case, there is ro heed to serap the tender,

Example 4: Three bids are teceived in a tendsr, One of them is & bidder froin @
country sharing a land border with India. The bidder from such a country doss ot
meet the teshriical requirements and henoe is not qualified. There is no need to
scrap the tender, S _

Secretarles of All Ministries/ Departments of Government of India for information
and necessary action. They are also requested o inform the clarification fo ail
procuring enfities. - | |
Secretary, Departmeiit of Public Enterprises with & request to immediately
circulate this clarification among Public Enterprises. -
Chief Secretaries/ Administrators of Union Territoties/ National Capital Tersitory of

e >
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Annexure —VI

9TLT 97612 GOVERNMENT OF INDIA
¥ T MINISTRY OF RAILWAYS
(T F1E) (RAILWAY BOARD)

No. 2020/RS(G)/779/2 New Delhi, dated 12.06.2020

The General Managers, All Indian Railways/PUs, NF(C), CORE

The DG/RDSO/Lucknow & NAIR/Vadodara

Principal CAOs, DMW/Patiala, WPO/Patna, RWP/Bela, COFMOW/NDLS
CMDs/All Railway PSUs, KRCL, MRVC

Sub:  Public Procurement (Preference to Make in India) Order, 2017 — Revi:siom
Ref: Railway Board’s letters No.2015/RS(G)/779/5 dated 03.08.2017, 08-05-2018, 26-
06-2018, 07/08/2018, 26/08/2019, 04/05/2020, 26/05/2020, 03/06/2020.

In reference to the above, the revised “Public Procurement (Preference to Make in
India) Order, 2017 has been issued by the Ministry of Commerce and Industry (Department
for Promotion of Industry and Internal Trade) vide their Order No. P-45021/2/2017-PP (BE-
[I) dated 04.06.2020, which is enclosed for guidance and implementation/compliance, The
decisions of the Ministry of Railways on certain matters as required by the Policy and already
issued vide Board’s letters under reference, unless superseded, will continue to apply.

(Pra%unmr)

DA: as above. Joint Director Railway Stores(G)
Railway Board

No. 2020/RS(G)/779/2 New Delhi, dated 12.06.2020

l. PFAs, All Indian Railways & PUs, etc.

The PCMMs, PCEs, PCMEs, PCEEs, PCSTEs, All Indian Railways & PUs, RCF/RBL/NDLS.
COFMOW, CORE, WPO and RWP/Bela

MD, CRIS, Chanakya Puri, New Delhi

Sr. Prof. (Materials Management), NAIR, Vadodara

Executive Director (Stores), RDSO, Manak Nagar, Lucknow

Director, Iron & Steel, 3. Koila Ghat Street, Kolkata

Chief Commissioner of Railway Safety, Lucknow

Zonal Railway Training Institute, Sukadia Circle. Udaipur

9. CMDs/MDs, RITES. IRCON, IRFC, CONCOR. KRCL, CRIS, IRCTC, Rail%e‘!;rRVNL,

MRVC, RCIL, DFCCIL, Burn Standard, Braithwaitc. -
(Pramr)

Joint Director Railway Stores(G)
Railway Board

[

e R

Copy to:- PSOs/Sr. PPSs/PPSs/PSs to
1. MR, MoS(R)
2. CRB, FC, ME, MTR, MRS, MS, MT, MMM. MST. DG(Personnel), DG(RHS),
DG(RPF), DG/HR, Secretary, Railway Board
All AMs, PEDs and All Executive Directors of Railway Board.

L)
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No. F’-45021f2,#2{}1?~PP (B:’f—[i)
Covernment of India
Ministry of Commerce and Industry
Depariment for Promotion of Jndustry and Interna| Trade
(Public Procurement Section)
Lidyog Bhawan, New Deihj
Dated: 04" June, 2020

All Central Min|'strjesteparTmen!stPSUs!AIf concerned

ORDER

Subject:  Pubiic Procurement (Preference to Make in India), Order 2017- Revision;
regarding. '

Department for Promotion of Industry and Internal Trade, in partial modification [Paras
2, 3, 5, 9(a), 8(b) and 10(b) modified and Para 3A added] of Order No.P-45021/2/2017-B.E..1
dated 15.6.2017 as amended by Order No.P-45021/2/2017.B.E | dated 2B.05.2018 and Order
No.P-45021/2/2017-B.E.-} dated 29.05.2019, hereby issues the revised ‘Public Procurement
(Preference to Make in India), Order 2017 dated 04,06.2020 cHfective with immediate effect.

Whereas it is the policy of the Government of India o encourage ‘Make in India’ and
promole manufacturing and production of goods and services in India with a view to
enhancing income and employment, and

Whereas procurement by the Government is substantial in amount and can
contribute towards thig policy objective, and

Whereas local content can be increased through partnerships, cooperation with
local companies, establishing production units in India or Joint Ventures (JV) with Indian
suppliers, increasing the participation of local employees in services ang training them,

Now therefore the following Order is issued:
1. This Order is issued pursuant to Rule 153 (jii) of the General Financial Rules 2017,

2. Definitions’ For the purposes of this Order:

Local content' means the amount of value added in india which shall unless otherwise
prescribed by the Nodal Ministry, be the total valye of the item procured (excluding net
domestic indirect taxes) minus the value of imported content in the item (including all
Customs duties) as a proportion of the total value, in percent

Class-1 local supplier’ means 2 Supplier or service provider whnose goods, services or
works offered for procurement. has local content equal to or mare than 50%, as defined
under this Order.

Class-1! local supplier' means a supplier or service provider. whose goods, services or
works offered for procurement, has iocal content more than 20% but less than 50%, as
defined under this Order.

-...Contd. p/2
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-4 .

‘Non - Local supplier’ means a supplier or service provider, whose goods. Services of
works offered for procurement, has local content less than or equal ta 20%, as defined
under this Order

4 1" means the lowest tender or lowest bid or the lowest guotation received in a tender,
bidding process or other procurement solicitation as adjudged In the evaluation
process as per the tender or other precurement solicitaticn,

‘Margin of purchase preference’ means the maximum extent to which the price quoted
by a “Class-l local supplier’ may be above the L1 for the purpese of purchase
preference.

‘Nodal Ministry’ means the Ministry of Department identified pursuant to this oraer in
respect of a particular item of goods or services or WOrKS.

‘Procuring entity’ means a Ministry or department or attached or subordinate office of,
or autonomous body controlied py. the Government of India and inciudes Government
companies as defined in the Companies Act

Works’ means all works as pef Rule 130 of GFR- 2017, and will also include ‘turnkey
WOrks'".

Eligibility of ‘Class-l local supplier’/ ‘Class-i! local supplier’/ ‘Non-local suppliers’
for different types of procurement

(a) In procurement of all goods, services Of works in respect of which the Nodal
Ministry / Department has communicated that there is sufficient local capacity and local
competition, only ‘Class-| local supplier’, as defined under the Order, shall be eligible to
bid irrespective of purchase value.

{b) in procurement of ali goods, services or works not covered by sub-para 3(a)
above, and with estimated value of purchases less than Rs 200 Crore, In accordance
with Rule 181{iv) of GFR, 2017, Clobal tender enguiry shall not be issued except with
the approval of competent authority as designated by Department of Expenditure. Only
‘Glass-| local supplier and ‘Class-l local supplier’, as defined under the Order, shall be
eligible to bid in procurements undertaken by procuring entities, except when Global
tender enquiry has been issued. In global tender enguiries, ‘Non-locat suppliers’ shall
also be eligible to bid along with ‘Class-! local suppliers’ and ‘Ciass-1l jocal suppliers .

(c) For the purpose of this Order, works includes Engineering, Procurement and
Construction (EPC) contracts and services include System integrator (S} contracts

Purchase Preference

(a) Subject to the provisions of this Order and to any specific instructions issued
by the Nodal Ministry of in pursuance of this Order, purchase preference shall be given
to ‘Class-l local supplier in procurements underizken by procuring entities in he
manner specified here under.

__..Contd p/3
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