gbove clausas.

(iv) The obligation of the Contractor under sub-clauses above, however, shall not
apply 1o infarmatian that:

(1) the Contractor neads to share with the institution(s) participating in
the financing of the Contract

(2) now or hereafter is or enters the public domain through no fault of
Confractor,

{(3) can be proven to have been possessed by the Contractor at the
time of disclosure and which was notl previously obtained, directly or

indirgctly, from the Purchaser, or

{4} otherwise lewfully becomes available to the Contractor from a third
party that has no obligation of confidentialty.

(g} The above provisions shall not in any way modify any undertaking of
confidentiality (or Secrecy — as the case maybe) given by the Contractor
befora the date of the Contract in respect of the Contract! the Tendar

Document or any part thereof,

(f} The provisions of this clause shall survive the completion or termination of the
Confract for any reason,

4.10 Indemnity for breach of Inteliectual Property Rights (IPR):

{8) The Contractor shall at all tmes indemnify and hold harmiess, free of costs,
the Purchaser and its employses and officers from and against all suits,
actions or administrative proceedings, claims, demands, losses, damages, costs
and expenses of any nature, including atforney’s fees and expenses, which may
arise in respect of the Goods provided by the Contractor under this Contract, as
a result of any infringement or alleged infringement of any patent, utility modal,
registered design, copyright or other Intallectual Property Rights (IPR) or
trademarks, registerad or otharwise existing on the date of the Contract ansing
out of or in connection with:

(i) any design, data, drawing. specification. or other documents or Goods
provided or designed by the Contractor for or on behalf of the Purchaser.

(1i} The sale by the Purchaser inany country of the products produced by the
Goods supplied by the Contractor, and

(i) The installation of the Goods by the Contractor or the use of the Goods by
the Purchaser

{b) Such indemnity shall not cover any use of the Goods or any part thersof or
gny products produced thershy:

(i) other than for the purpose indicated by or fo be reasonably inferred from
the Contract

{il) in association or combination with any other equipment, plant, or matanals
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mat supplied by the Contracior.

(chy If any proceedings are brought, or any claim is made against the Purchaser
arising out of the matters refesred above, the Purchaser shall notify the Contractor
of the same and tha Contractor shall, at his own expense, either settle any such
dispute or conduct any litigation that may anse therefrom.

(d) If the Contractor fails to notify the Purchaser within twenty-sight (28) days after
receiving such notice that he intends to conduct any such proceedings ar claim,
then the Purchaser shall be fres to conduct the same on his behalf at the risk and
cast to the Contractor,

(&) At the Contractor's request, the Purchaser shall afford all available assistance to
the Cantractor in conducting such proceedings or claim and shall be raimbursed
by the Contractor for 2l reasonabie expenses incured in 5o doing.

{fh Tha Contractor shall not ba liable for payment of any rayalty, licence fea or other
expenses in respect of or for making wse of patenis or designs with respect to
which he is accarding to the terms of the Contract, to be freated as an agent of
the Geovernment for the purpose of making use of patent or frade mark for
fulfitrnent of the Contract.

4,11 Packing:

(a) The Contractor shall pack at his own cost the Goods sufficiently and properly
for transit by rallroad, air and/or sea as provided in the Confract so as to ensure
their being frea from loss or damage or adverse impact on guality on arrival at
their destination.

{b) Unless otherwize provided in the Coniract, all contamers (including packing
cages, boxes, ins, drums and wrappings) in which the Goods are supplied by the
Contractor, shall be considered as non-returnabie and their cost as having been
included i the Contract price.

ic) If the Contract provides that the containers shall be returnable, they must be
marked ‘returnable’ and they will be returned to the Contractor as per terms of
the Contract.

(d) If the Contract provides that refumable containers shall be separately charged;
they shall be invoiced by the Contractor at the price specified in scceptance of
tender. In such cases, the Contractor shall give full credit for the invoiced
amount if the containers are returmed to the Contractor. Return of containers shall
be made within a reasonable fime and in the event of any dispute or difference
arising as to whether the containers were so retumed, the decigion of the
Purchasar therson shall be final and binding and the Purchaser may, in his
discretion award, such compensations as may in his opinion be proper for any
undue delay i returning the containers.

{e) Each bale or package delivered under tha Contract shall be marked by the
Contractor at his own expense. Such marking shall be distinct (all previous
irrelevant marking being carefully obliterated) and shall clearly indicate the
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description and quantity of the Goods, the name and address of the
Consignee, the gross weight of the package and the name of the Contractor with
a distinctive number ar mark sufficient for the purpose of identification. All
markings shall be carried out with such material as may be found satsfactory
by the Inspecting Officer as regards guickness of drying, fastness and indalibity.

il The Inspecting Officer may reject the Goods if the Goods are not packed! or
marked as aforesaid and in case where the packing matenals are saparataly
prescribed, f such materials are not in accordance with the terms of the Contract.
Such rejection of the Goods by the Inspecting Officer shall be final and binding
on the Contractor,

{g) Each bale or package shall contain & packing note specifying the name and
address of the Contractor, the number and date of the acceptance of tender or
supply order and the designation of the Purchase Officer, the description of
the Goods and tha quantity contained in such bale or package.

4.12 Freight:

If as per Centract conditions, freight is to be bome by the Purchaser at actual, the
gaods shall be booked by the mest economical routa or most economical tariff
available at the time of dispatch as the case may be. Failure to do 50 will render
the Contractor liable for any avoidable expenditure causad to the Purchaser,

§. Samples:
5.1 Advance Sample:

{a) Where an advance sample is required to be approved undes the terms of the
Contract, the Contractor shall submit the sample free of cost to the Inspecting
Officer within the time specified in the Contract.

(b) If the Contractor is unable to do so, he must apply immediately o the Office
iwsuing the Contract for extension of time stafing the reasons for the delay. I
the Purchaser is satisfied that a reasonable ground for an extension of ime exists,
he may allow such additional time as he considers to be justified (and his
decision shall be final) with or without alteration in the delivery period stipulated
in the Contract and on such conditions as he deems fit

{e) In the event of the failure of the Contractor to deliver the advance sample by
the date specified in the Contract or any other date to which the time may be
extended as aforesaid by the Purchaser or of the rejection of the sample, the
Purchazer shall be entitted to terminate the Contract and take further action
as per the provisions of Clause 13.

(d) Unless otherwise provided in the Confract, all semples required for test shall
be supplied by the Contractor free of cost. Whera sample, which is supplied free,
is rejected after examination and test, the Contractor shall arange for collection
of the same or whatever remains of the sample. after examination and test within
three months of the date of such rejection,

() Where under the Contract, the Contractor is required to submit an advance
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sample, any expenses incurmed by the Contractor on or in connection with the
production of Goods in bulk, before the sample has been approved
unconditionally, shall be borne by the Contractor and he shall not claim any
compensation in the event of such sample being found unacceptable by the
Inspecting Officer

i Where the Contract does not require any advance sample to be approved, the
Confractor may before proceed with bulk manufacture or defivery of the
Gaads, if he so desires, submit to the Inspecting Officer for inspection a
sample of the Goods in which case a quantity not less than one percent (1%)
of the total guantity to be supplied unless otherwise authorized by the Inspecting
Officer shall be submitied, The Contractor shall not, however, be entitled to be
shown any consideration or give any extension of time or claim to be
exonerated from completing the delivery within the stipulated period only on the
ground of delay in the approval of any such sample

{g) If under the Contract, the supplies are governed by a sealed pattern. the
Contractor shall be bound to examine such pattern before preparing a sample or
meanufactunng the Goods in bulk as the case may be.

{h) If the Confractor submits a sample whether with, before or after the tender,
the same shall not govemn the standard of supply except when if has been
specifically statad so in the acceptance of tender.

{1l Marking: Samples submitted shall be cleary labelled with the Contractor's name
and address and the Contract number.

{il The rejection of the sample by the Inspecting Authority or Inspecting Officer or
Caonsignes shall ba final and binding on the Contractor

5.2 Loan of Sample:

{a) If 2 cerified sample s lant {o the Contractor, it will bear a label containing inter
alia variations known o the Inspecting Officer between the said sample and
the Goods desired. If the Contracter finds any further variation between the
cerfified sample and the particulars of specificalions mentionad in the Contract
he shall at once refer the matter {o the Inspecting Officer and the Contractors
ghall also give intimation of such discrepancy to the Purchase Officer, The
Contractor shall foflow the instructions of the Inspecting Officer as to what sample
of pariculars should guide the production of Goods and the decision of the
Inspecting Officer in tha matter shall be final and binding on the Contractor.

(&) The Contractor shall not detach the said label from the cerdified sample and if for
any reasons the sad label gets detached the Contractor shall at once return
the certified sampls tothe Inspeclting Officar for attaching a fresh label.

B, Inspection:

6.1 Pre-dispatch Inspection of Goods;
(&} When inspection during manufacture or before delivery or dispatch is required,
natice through the online portal of the Purchaser' inspecting agency, if available,
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or else in writing, shall be sent by the Contractar to the Inspecting Officer when
the Goods or material to be supplied are ready for inspection and test, and
na Goods shall be delivered or dispatched until the Inspecting Officer has certified
in writing that such Goods have been inspeacted and approved by him.

(b) In casas whare the Inspecting Authority specified in the Contract requires on
behalf of the Purchaser that inspection of the raw matenals to be used andfor
slage inspection during the manufacturing process of the component/ Goods, etc.
is also to be done, notice through the online portal of the Purchaser Inspecting
agency, if available, or else in wrting, shall be sent by the Contractor to the
Inspecting Officer 1o visit his premises/works to test the raw materials andfor
conduct necessary inspection during the manufacturing process of the
component’ Goods, etc. as deemed eszential.

[c} Motification of Result of Inspection: Unless otherwize provided in the specification
of schedule, the examination of the Goods will be made as soon as practicable
aftar the same have been submitted for inspection and the result of the
aexamination will be notified to the Contractor.

(d) Inspection Motes: On the Goods being found acceplable by the Inspecting
Officer he shall furnizsh the Coniractor with necessary copies of Inspection Motes
duly completad, for being attached to the Contractor's bill in support thereaof,

[e) In caze the Contract is concluded with traders! agents for the items, which are
peculiar to the railways, traders/ agents should indicate the source of supply
{manufacturar) and the inspection for such items should be camied out at
manufacturer's premises rather than the premises of a trader/ agent, to ensure
genuinensss and quality of Goods. Such Goods, unless otherwise specified in
the Contract. shall be dispatched to the Consignes direclly from the
manufacturer's pramises, without routing through the premises of such traders/
agents.

6.2 Marking of Goods:

(a)l The Contractor shall, f 50 required, at his own expanse, mark all the approved
Goods with a recognized Government or Purchaser's mark The Goods which
cannot be so marked shall, if so, required by the Inspecting Officer, be packed at
his own eaxpense in sutsble packages or cagas, @ach of which shall be saalad
and marked with such mark.

b} The Inspecting Officer shall alsc have power to mark the rejected Goods with
a rejection mark so that they may be easily identified, if re-submitted for
inspection.
6.3 Facilities for test and Examination:

(a} The Contractor shall, at his own expense afford 1o the Inspecting Officer all
reasonable facikties as may be necessary for satisfying himself, that the
Goods are being and' or have been manufactured in accordance with tne
particulars,
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{b) The Inspecting Officer shall have full and free access at any time during the
execution of the Contract to the Contractor's work for the purpose aforesaid, and
he may require the Contractor to make arrangements for inspection of the Goods
or any par thereof or any material at his premises or &t any other piace
specified by the Inspecting Officer and if the Contractor has been parmitted to
amploy the services of a Sub-Contractar, he shall in his Contract- with the Sub-
Contractor, reserve to the Inspecting Officer a similar right

6.4 Cost of Tests:

{a) The Contractor shall provide, without any extra charge, all materials, tools, labour
and assistance of every kind which the Inspecting Officer may demand of him
for any test and examination, other than special or indepandent test. which he
shall require to make on the Centraclor's Premises and the Contractor shall
beer and pay all costs attendant thereon,

(by if the Contractor fails to comply with the conditions aforesaid, the Inspecting
Officer shall, in his sole judgmeant, be entitied o remove for test and  examinalion
all or any of the Goods manufactured by the Contractor 1o any premises other
than his (Contractor's) and in alf such cases the Contractor shall bear the cost
of transport andfor carrying out such tests elsewhere. A cerificate in writing of the
inspecting Officer, that the Contractor has failed to provide the facilities and the
means, for test examination shall be final.

6.5 Delivery of Goods for Test:

The Contractor shall also provide and deliver for test, free of charge, at such place othar
than his premises as the Inspecting Officer may specify. such matenal or Goods as
he may require

6.6 Liability of Costs for Special or Independent Tests:

In the events of rejection of Goods or any part thereof by the Inspecting Officer in the
consaquence of the sample which is removed to the |zsboratary or other places of
test. being found on test not in conformity with the Contract and in the event of the failure
of the Contractor for any reason to deliver the Goods passed on test within the
stipulated period, the Contractor shall, en demand pay tothe Purchaser all costs incurred
in the inspection andfar test. Cost of test shall be assessed at the rate  charged by the
laboratory to private persons for simélar work.

6.7 Method of Testing:

i@ The Inspacting Officer shall have the right to put all the Goods or matenals
forming part of the same or any part thereof to such tests as reguired for the

Goods specified in the Contract.

{b) The Contracior shall not be entitled to object on any ground whatsoever to the
method of testing adopted by the Inspecting Officer,
6.8 Goods Expended in Test
Unless otherwise provided for in the Contract if the test proves satisfactory and the
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Goods or any instalment thereof is accepted, the guantity of the Goods or matenals
expanded in the test will be deamead to have been taken delivery of by the Purchaser
and be paid for as such.

6.9 Powers of Inspecting Officer:
The Inspecting Officer shall have the power. —

(&) before any Goods or part thereof are submitted for inspection, to certify that they
cannot ba inspected in accordance with the Contract owing to the adoption
of any unsatisfactory method of manufacture.

(b} to reject any Goods submitied as nol being In accordance with the particulars.

(c) to reject the whole of the instalment tendered for inspection, if after inspection of
such partion thereof as he may in his discretion think fit. he is satisfied that the
game is unsatisfactory.

(d) tha Inspecting Officer's dacision as regards the rejection shall be final and binding
an the Contractor.

6.10 Inspection towards the End of Delivery Period:

(a) If the Contract reguires pre-dispaich inspection of the ordered Goods, the
Contractor shall present the Goods for inspection well in advance of the end
of delivery period to ensure completion of the inspection and delivery as per
the Contract, within that pericd.

ib) The situation, where the Goods (part or whole of Contract quantity) is tendenad
for inspection towards the end of the delivery pericd resulting in inspection and
delivery not being completed as per Contract conditions, shall be treated as a
breach of the Contract The Purchaser shall be entitled 1o take action as per
provisions of Clause 13 or may, on witten request of the Contractor, take action
as per Clauze 7.5,

() The Contractor shall not dispatch the Goods till such time as an extensien in terms
of sub-clause(b) above is granted by the Purchaser and accepied by the
Coniractor.

{d} Natwithstanding the above, if the Goods are dispatched by the Coniractor before
an extension letter as aforesaid is issued by the Purchaser it shall solely ba
at the nsk and expense of the Contractor, The Purchaser shall be entitled to
take action as per provisions of Clause 13 or may, on written request of the
Contractor, take action as per Clauss 7.5

7. Delivery:
.1 Notification of Delivery:

{a) Motification of delivery or dispatch in regard to each and every instalment shall ba
made to the Consignes, indenter (if so menticnad in the Contract) and ta the
Purchaser immediately on dispatch or delvery.

{b) The Contractor shall further supply to the Consignee, or the intarim Consignes,
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as the case may be, a packing account guoting the Contract number and date of
dispatch of the Goods. All packages, containers. bundles and logse materials part
of each and every instalmant shall be fully described in the packing account and
full details of the contents of the packages and guantity of materals shall be given
o enable the Consignes (o check the Goods on amival at destination

{e) The Railway Receipt! Consignment Mote or Bill of Lading, if any, shail ba
forwarded to the Consgnee by registered post immediately on the dispatch of
Goods. Tha Contractor shall bear and reimburse to the Purchaser demurrage
charges, if any. paid by reason of delay on the part of the Contractor in forwarding
the Raillway Receipt. Consignment Note or Bill of Lading.

7.2 Progress Reports:

{a) The Contractor shall from time-to-time, render such reports concerning the
pragress of the Contract and! or supply of the Goods in such form as may be

required by the Purchaser.

(b The submission, receipt and acceptance of such reporis shall not prejudice
the rights of the Purchaser under the Contract, nor shall operate as an
estoppel against Purchaser merely by reason of the fact that he has not taken
notice off or subjected to test any information contained in such report.

fc) Progressing of deliveries: The Contractor shall allow reazonable facilities and free
access to his works and records to the Inspecting Officer. or such other Officer
as may be nominated by the Purchaser for the purpose of ascertaining the
progress of the deliveries under the Contract.

7.2 Delivery, Inspection and Acceptance of Goods:

{a) The Contractar shall, as may be required by the Purchaser, deliver the Goods as
per the conditions of the Contract. The delivery will not be deemed to be complate
until and unless the goods are inspecled and accepted by the Inspecting Officer
as provided in the confract.

{b) The Purchaser shall not be liable to render assistance to the Contractor in
gecurlng or to arranga for or provide transport to the Contractor unless it i z0
spacitfically stated in the Contract, notwithstanding that transport of the Goods, s
controlled by or under the orders of the Government.

{c) Notwithstanding any inspection and approval by the Inspecting Officar on the
premises of Contractor or manufacturer, as the case may be. property in the
Goods shall not pass on to the Purchaser unti! the Goods have been received,
inspected 2nd accepted by the Consignes.

(d) Mo Goods shall be defiverable to the Consignea on Sundays and public holidays
or beyond normal office hours without the written permission of the Cansignee.

(&) Perishable Goods: For Goods with a limited sheff life, the Contractar shall ensure
that at least 75% {or any other percentage stipulated in the Contract) of shelf
life remains batance on delivery date. The Purchaser reserves its righls to
reject expired or products with less than such specified shelf Iife
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7.4 Time is the essence of the Contract:

The fime for and the date zpecified in the Contract or as axtended for the delivery of the
Goods shall be deamed lo ba of the essence of the Contract and delivery must be
completed not later than the date so specified or extended.

7.5 Extension of Time for Delivery:

[a) If the Conftractor fails to deliver the Goods as per the stiputated deadlines in
the Contract, for any cause which the Purchaser may admit as reasonable ground
for extension of time for delivery, the Purchaser shall allow such additional time
as he considers o be justified by the circumstance of the case, and shall forgo
the whaole or such part, as he may consider reasonable, of his claim far such loss
or damage due to delay in effecting delivery, Any fatdure or delay on the part of
Sub-Contractor, though their employment may have besn sanctioned by the
Purchaser, shall not be admitted as a reasonzable ground for any extension of
time or for exempting the Cantractor from liability for any such loss or damage as
aforesaid. The decision of the Purchaser in this regard shall be final and binding
an the Contractor.

(b) If extension of time for delivery period is allowed, as above, by the Purchaser with
damages, the amendment giving such an extension shall be subject to the
following conditions:

(i) Levy Liguidated Damages (LD}: recover from the Contractor as agreed
liguidated damages and not by way of penally a sum equivalent to ¥ (half)
% of the price of any Goods (including elements of taxes, duties, freight,
etc.) which the Contractor has failed to deliver within the period fixed for
delivery in the Contract for each week or part of a weak dunng which the
delivery of such Goods may be in arears where delivery thereof is
accepted after expiry of the sforesaid period. Upper limit for recovery aof
liguated Damages in Supply Contracts will be 10% (Ten percant) of value
of delayed supples irespective of delays, unless otherwise provided,
specifically in the Confract. The parties to this Contract willingly agree that
this amount of damages is an agreed pre- estimate of damages caused 1o
the Purchaser because of delay in supply of Goods by the Contractor.
Tha Purchaser shall not be called upon by the Contractor to prove any
damage/ loss in order to claim the damages due fo delay in supply of
Goods, if the damages so claimed by the Purchaser are as per this
Clause, The Liquidated Damages shall be calculated on the gross vakie
of supply (inclusive of GST) as provided for in the Contract.

(i) Denial Clause (DC) as under:

(1) Mo increases in price on account of any statutory increase in or
fresh Imposition of GST, customs duty or on account of any other
laxes/ duty/ cess! lewy, leviable in respect of the Goods and
incidental Works! Services stipulated in the said Corntract which
takes place after the original dalivery data, shall be admissible on such
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of the said Goods, as are delivered after the said date; and

{2) Motwithstanding any stipulation in the Contract for an increase in price
on any ofther ground, including price vanation clause or forsign
exchange rate variation, or any other varation clause, no such
increase after the onginal delivery date shall be admissible on such
Goods delivered after the said date

(3] Mevertheless, the Purchaser shall be entified 1o the benefit of any
decrease in price on account of reducton in or remission of G3T,
customs duty or on account of any other Tax or duty or any other
ground as stipulated in the price varigtion clause or foreign
exchange rate variation or any other variation clauss which takes place
after the axpiry of the original delivery date.

7.6 Consequences of Rejaction:

If on the Goods being rejected by the Inspecting Officer or Interim Consignee or
Consignes at the destination, the Contractor fails to make satisfactory supplies within
the stipulated period of defvery, the Purchaser shall be at liberty to:

(a) require the Contractor o replace the rejected Goods forthwith but in any event
nat |ater than a penod of 21 days from the date of rejection and the Contractor
shall baar all cost of such replacemeant including freight, if any, on such reglacing
and replaced Goods but without being entitied to any extra payment on that or
any other account, of

(b} terminate the Contract for the rejected quantity and take further action as per the
provision of Clausa 13,

(€] Where under the Contract some price is paid {o the Confractor for the Goods
so rejected, the Confractor shall be liable, in addition to his other liabilities, to
refund of price recoverable in respect of such rejected Goods and to reimburse
to the Purchaser the freight and all other expenses incurred by the Purchaser in
this régard. The above said liability on the Contractor shall arise immediately after
the issue of the communication of such rejection fo him.

B. System of Payment:

8.1 Unless otherwise agreed upon between the parties, payment for delivery of the
Goods will be made on submission of bills in the prescribed manper through
aonfing billing mode on authorised e-procurement portal of the Purchaser, in
acecordance with the instructions given in the Confract, by a cheque or demand draft
ar through online mode (through a branch of the Reserve Bank of India or State
Bank of India transacting Government business) or through e-payment 1o the
registered bank account of the Contractor at the option of the Purchaser,

8.2 Payment for the Goods or for each consignment thereof will be made to the
Contractor on submission of bills accompanied by required document in accordance
with the following procedure in Contracts where such a facility to the Conftractor has
specifically been agreed to by the Purchaser;-
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{a) For dispatch by road or dispatch by rail on *FOR destination” basis, 95%
payments for the Goods or each consignment thereof will be made to the
Contractor against proof of inspection and proof of defvery in good condition
at Consignee’s end. Receipted Challan signad by the Gazetted officer at
Consignee's end will be taken as the proof of delivery butl not construe the
scceptance by the Consignee. The balance 5% payment shall be made afier
receipt and acceptance of the material by the Consignee at his and.

{b} For dispatch by rail on *FOR station of dispateh” basis, 95% payments for the
Goods ar each consignment thereof will be made to the Contractor against proof
of inspaction and dispatch. The arginal raiway receipt should be sent to the
Accounts Officer responsible for payment along with 85% bill advising the
particulars of dispatch to the Consignee. The Accounts Officer after passing
the 85% bill should pass on the original railway receipt to the Consignee for taking
delivery of the consignment. It should, however, be ensured that there is no
delay in the Accounts Office transmitting the original reilway receipt to the
Consignee. The balance 5% payment shall be made after receipt and accaplance
of the material by the Consignee at his end.

8.3 In all cther Contracts or in Contracts whera the Inspecting Officer alzo acts as
the interim Consignee or where inspection is carmed on by the Consignae himself
at destination and in all cases of local delivery full payment shall be made on
submission of *Final 100% bil" supported by the Inspection Certificates and
Consignee's receipt and accaptance cenificate as aforesaid to the Accounts Officar
concerned.

Nate: The system of $5% and 5% payment is not applicable to claims amounting fo
F25,0000- or below,

B.4 Application for payment against time-barred Claims:

All claims against the Purchaser shall be legally time-barred after three years
calculated from the date when the payment falls due. The Purchaser is entitled to,
gnd it shall ba lawful for him to reject such claims.

8. Withholding and lien in respect of sums claimed:

8.1 Whenaver any claim or claims for payment of a sum of maney anses out of or
under the Contract against the Contractor, the Purchaser shall be entited fo
withhold and alsa have a len to retain such sum or sums in whole or in pan from
the security, if any, depesited by the Centractor and for the purpose aforesaid,
the Purchaser shall be entitled to withhold the said cash secunty deposit or the
sacurity, if any, furnished as the case may be and also have a lien over the samea
pending finalisation or adjudication of any such claim. In the event of the security
being insufficient to cover the claimad amount or amounis or if no sacurity has
been taken from the Contractor, the Purchaser shall be entitled to withhold and
have lien to ratain to the extent of the such claimed amount or amounts referrad
to supra, from any sum or sums found payable or which at any tima thereafter

may become payable to the Confractor under the same Contract or any other
—
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Contract with the Purchaser or the Government pending finalization or
adjudication of any such claim.

It is an agreed term af the Contract that the sum of mongy or monays so withheld
or retained under the lien referred {o-abowve, by the Purchaser will be kepl withheld
or retained as such by the Purchaser till the claim arnsing out of or under the
Contract iz determined by any of the dispute resclution mechamism as indicated
in the Confract or by the competent court 'as prescrbed under Clause 2.7(c), as
the case may be, and that the Contractor will have no claim for interest or damages
whatzoever on any account in respect of such withholding or retention under the
lien referred to supra and duly nofified as such o the Confractor.

9.2 Forthe purpose of Clause 8.1, where the Cantractor is a partnership firm or a limited
company, the Purchaser shall be entitled to withheld and also have a lien ta retain
towards such claimed amount or amounts in whole or in part from any sum found
peyable to any parner limited company, a5 the case may be, whether in his
individual capacity or atherwise

8.3 Lien in respect of Claims arising from other Contracts:

() Any sum of money due and payable to the Contractor (including the security
deposit retumable to him) under the Contract may be withheld or retained by way
of lien by the Purchaser or Government against any claim of the Purchaser or
Government in respect of payment of a sum of money arising out of or under any
other Contract made by the Contractor with the Purchaser or Govermnment.

(b} It is an agread term of the Contract that the sum of money so withheld or retained
under thie clause by the Purchaser or Government will be kept withheld or
refained as such by the Purchaser or Government till his claim arising out of tha
sama Contract or any other Contract is either mutually settled or determined
through dispute resolution mechanism as indicafed in the Contract or by the
competent court 85 prescrbed under Clause 2 7(c), as the case may be, and that
the Contractor shall have ne clam for interest or damages whatsoavar on this
account or on any cther ground in respect of any sum of money withheld or
retained under this clause and duly notified as such to the Coentracior

10. Warranty/ Guarantee:

ia) The Contractor hereby covenants that it is a condition of the Contract that all
Goods furnished fo the Purchaser under this Contract shall be of the highest
grade, free of all defects and faults and of the best materials, guality, manufacture
and workmanship throughout and consistent with the established and genarally
accapled standards for matenals of the type ordered and i full canformity with
the Contract specification, drawing or sample, if any and shall, i operable,
aperate properly,

{b) The Contractor also guerantees that the said Geoods would continue to
conform to the description and quality as aforesaid, for a period of 30 manths
after their delivery and this warranty shall survive notwithstanding the fact that the
Goods may have besn inspected, accepted and payment therefore made by
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the Purchaszer. If a longer’! shorber pericd of wamranty/ guaraniee is specified
in the Parficulars or any other Contract documents, same shall be applicable
instead of perod specified in this clause

() If during the aferesaid period, the said Goods be discovered not to conform to the
description and quality aforesaid or have deleriorated, ofherwise than by fair
waar and tear, the decision of the Purchaser in that behalf being final and
conclusive, the Purchaser will be antitled to reject the said Goods or such portions
thereof as may be discovered not to conform to the said description and quality
{by way of issue of “Warranty Rejection Advice”). On such rejection, the Goods
will be at the Contractor's risk.

Upon receipt of such rejection notice, the Contractor shall, within 60 days.
expeditiously repair or replace, at the option of the Purchaser, the defective
Goods or parls thereaf, free of cost, at the ultimate destination, ARernativaly,
the Contractor can also be called upon for deposition of equivalent amount
of rejected Goods within the aforesaid period.

In case of any rectificaton of a defect or replacement of any defective Goods
during the warranty period, the warranty for the rectified/ replaced Goods shall
remam il the original warranty period plus the time from the warranty rejection
advice to acceptance of Goods by Consignae after replacement/ rectification

If the Contractor, having been notified, fails lo rectify/ replace the defect(s)
within B0 days (ar within any other period, if stipulated in the Caontract), it shall
amount to Braach of Contract for wamanty.

{d} The Contractor shall be allowed to collect the rejected Goods only after deposition
of payments already made by the Purchaser to the Contracter, if any. in respect
of such Goods or after recovery of equivalent amount by the Purchaser from the
pending bills of the Contracior or against replacement quantity supplied by the
Contractor. Rejecled Goods should be suitably defaced before handing over
to the Contractor to aveid its re-use. The rejected Goods may be taken over
by the Contractor or his agents for disposal in such manner as he may deem
fit within a period of 60 days from the date of such rejection, by way of issue of
“Warranty Rejection Advice”. Al the expiry of the penod, no claim whatsoaver
shall lle against the Purchaser in respect of the said Goods, which may be
disposed of by the Purchaser in such manner as he thinks fit Without
prejudice to the generality of the foregeing. all the provisions relating to the
'rejaction of gocds' and ‘failure’ and termination’ and Clauses 4.2, 6.1, TGand 13
shall apply.

{&)} Purchaser is entitled to provide for an authorized porial (as an extension of
authorised e-procurement portal or otherwise) for management of warranty
abligations, including monetary recoveries whan dua, undar tha Contract and also
provide for detailed procedure for working of such a portal, Working procedure
{@s amended from time to time} of such a portal shall be binding upon the
contracter and shall not be rendered ineffective merely on the ground that the
same have not been specifically mentioned in the Conlract documents
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{f} Purchaser is enfitied to effect due recoveres against warranty rejection advice
from the Warranty Security Deposit, if the recoveries from pending bills of the
Contractor is nol possible.

11.Removal of Rejected Goods:

{a) On rejection of all Goods submitted for Inspection at a place olher than the
premises of the Confraclor, such Goods shall be removed by the Conlractor at
his own cost subject as herein after stipulated, within 21 days of the date of issue
of intimation of such rejection, except in case of Warranty Rejection Advice,
where the period shall be 60 days. The communication will be deemed o
have been served on the Contractor at the time when such communication would
in the course of ordinary communication reach the Confractor through the means
of communication used.

Provided that the Inspecting Officer’ Consignee may call upon the Contractor to
remove dangerous, infected or perishable Goods within 48 hours of the receipt
of such communication and the decision of the Inspecting Officer in this behalf
shall be final in all respects

Provided further that where the price or part thereof has been paid, the
Consignee s entitled without prejudice to his other rights o retain the rejected
Goads tll the price paid for such Goods is refunded by the Contracter or dispose
of as per sub-clause (b} below, save that such retention shall not in any
circumstancss be deemed to be acceptance of the Goods or waiver of rejaction
theraan,

{b) All rejected Goods shall m any event and circumstances remain and abways
be at the risk of the Contractor immediately on such rejection, If such Goods
are not removed by the Contractor within the periods aforementioned, the
Inspection Officer/ Consignea may remove the rejected Goods and either
return the same to the Confractor at his risk and cost by such mode of
transport as the Purchaser or Inspecting Officer may decide, or disposse of
such Goods al the Contractor's risk and on his account and adjust such
portion of the procesds, If any from such disposal as may necessary to recover
any expense incurred in connection with such disposals (or any price refundable
as a consequence of such rejection), The Purchaser shall, in addition, be entitied
ta recover fram the Contractor ground rent/ demurrage charges on the rejected
Goods after the expiry of the time limit mentioned above. Disposal of rejected
Goaods in aforesaid manner will not in any way exonerate Contractor but still hald
hirn lable to pay to the Purchaser, the dues detailed under Clause 7 6ic) besides
other dues as mentioned above and action can be taken by the Purchaser as
per Clause B, if Contractor fails to pay the amount due ta him.

12. Breach of Contract by Contractor and Purchaser's rights thereof:

Breach of Coniract by the Contractor refers to such situations where the
Centractor fails to comply with conditions of the Contract. It discharges the
Purchaser to proceed further with the performance of his Confractual obligations

}?ﬁr; f%ﬂ’mg* Page 32 of 41




and entitles him ta a right of action for damages or termination of Contract and to
enfarce the remadies for such breach as provided in the Contract. A breach of
Confract may, however, be waived, with or without damages.

Cause of Breach of Contract

|
Purchaser's rights

L]

Default

Delay in Performance of the Contract:
If the Cantractor causes delay in supgply
of part or whole of the Goods and fails to
deliver the Coods within the period
slipulated in the Contract, duly complying

the conditions of Contract, it mnsﬁtuta-s'

a8 breach of Contract for delay in

performance of the contract, as time is
the essence of the Contract.

—— i e W =

in Performance of the
Contract: If the Contractor fails to deliver
any or all the Goods within the period
slipulated in the Contract or within any
extension thereof granted by the
Purchaser or fails to perform any other
Contractual cbligations (except
warranty), it shall amount to a Breach
of Contract.

=

The breach of Contract is only for the |
quantities of Goods, in supply of which

the Contractor has caused delay.!
Therefore, the Purchasers nghts in .
case of breach are available only to the |
extent of the breach, in this case. l

Purchaser may waive this breach, with i
or without damages, in terms of Clausa |
7.5, Purchaser, al its sole discretion, |
may decide 1o waive the breach of
Contract, with or without damages, for !
a part or parts of the Contract and )
decide, at its sole discrelion, not to
waive breach of Contract for the
balance part or parts of the Contract
and decide to terminate such balance
part or paris of the Contract.

Purchaser, in case decides at iis sole
discretion, nof to waive this breach,
for any part of the supply of Goods, may
terminate the Contract. Conditions. for
ferrmanation of the Contract are detailed
balaw.

Purchasar
Confract,

may tarminalae the

-~
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Cause of Breach of Contract

Purchasar's rights

Repudiation of the Contract: If the
Confractor  refuses to  perform the
Confract or repudiates it even befare the
expiry of Delivery Period, the Purchaser
may treat such repudiation a5 a Breach
of Confract

—t

the

Purchaszer ferminate

Contract,

may

—

Default in attending Warranty failure; r
If the Contractor, having been notified, |
fails to rectify/ replace the defect{s) within .J
B0 days (or within any other period, iil‘-1
stipulated in the Contract), it shall
gmount to a Breach of Contract

Purchaser shall be entitled to take |
action as per Clause 10,

L

' Default in maintaining requisite SD:
| If the Contractor during the currency of

the Contract Ffails to maintain  thie
| requisite  Securty Deposdt, i shall
| amourt to a Breach of Contract

Purchaser is antitled 1o 1ake action as
per Clause 3.4.

If the prices charged in the Contract
are discovered to be higher than any
controfled  or regulated price, the
Purchaser may freat it as a Breach of
Contract.

Purchaser is antitled (o take action as
per Clause 3.3.

Insolvency; If the Contractor being an
individual or if a firrm, any pariner therecf,
shail &t any time, be adjudged insolvent
or shall have a meceiving order or
order for administration of his estate
made against him or shall lake any
proceeding for composition under any
Insalvency Act for the time baing in force
or make any Conweyance or assignment
of his effects or enter -into any |
assignment or composition with his :
creditors or suspend payment or if the |
firm be dissolved under the Partnership
Act, the Purchaser may consider it a3 a
Breach of Contract.

',.-"
2™
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Purchaser may terminate  the

Confract.
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SN Cause of Breach of Contract Purchaser's rights l

A :lequidat'mn: if the Contraclor being a | Purchazer may  terminate  the
company is waund up valuntarily or by | Contract,

the order of a Court or a Receiver,
Liguidator or Manager an behalf of the
Debenture—holders is appointed or
circumstances shall have arisen which |
entitle the Court or Debenture—
holders to appoint a Recsiver, Liquidator |
or Manager, tha Purchaser may consider |
it as a Breach of Coniract. '

— e ———

8 | Any violation of the provisions of the | Purchaser is entitled 1o take action as
Contract under Clause 4.9 or Clause | per Clause 4.9 and Clause 4.10.
410 by the Coniractor may be|

conswdered by the Purchaser as a Breach |

of Confract. |

10 | (&) Failure of the Contractor to obtain | Purchaser is entitied to take action as
a valid licence under the extant Labour | per Clause 2.7(f){in)

Codas and FRules before tha

commencement of the Contract. I

{0y Failure of the Contractor {o
continue 1o have such valid hcence until |
the completion of the Contract. |

11 | Contractor sub-lets or assigns or | Purchaser is antitlied to take action as
transfers the Contract or any pan thereof | per Clause 4 3(c).

without the previous consent in writing of |
the Purchaser. | I

13. Termination of Contract:

{a) Upon the Contractor committing a breach of Contract and the Purchaser, having
so decided, may lo terminate the contract, in whole or in part, with following
aclions:

(i} Faorfait the Sacurity Depasit in whole, even if the Contractor defaults in
complying with part of the obligations under this Contract.

{il) Wheraver Security Deposit has bean exempted for any reason, lawy
damages on the Contractor, not by way of panalty, an amount equal to
Security Deposit amount, as would have been applicable had the
Contractor not been exempted from submission of Securty Deposit,
These damages shall be treated as recoveries outstanding against the
Contractor and dealt with accordingly.

{b) Purchaser's right to terminate the Contract, In whole or in part, without any

- F
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compensation to the Contractor, shall not;
(M pre-jiudice or affect the rights and remedies which have accrued and/
or hall acerua to the Purchasar after such termination.

iy affect the performance of the Conitract to the extent not terminated
unless otherwise instructed by the Purchaser,

(i} extinguish warranty obfigations of the Confractor for the Goods
already supplied, if any.

14. Rights of Purchaser on defaulis by Contractor

Motwithstanding the rghts of the Purchaser under the Contract, especially those
mentienad in Clause 12 and Clause 13 above, additionally, the Purchaser shall be
entitled to take racoursa to any or al of the following actions:

{a) Temporarly withhold payments due lo the Contractor under this Contract, fill
recoveries due to invocation of other Contractual remedies are complete.

(b) Record adwerse performance of the Contractor for taking appropriate
administrative action, mcluding debarment.

{c] Undertake Dispute Resolution and’ or litigation for the transgression of the law,
tort, and lass, which are not addressable by the above means.

15. Limitation of Liabilities:

(a) Exceptincases of criminal negligence or wilful misconduct, the agaregata liability
of the parties, whather under the Contract, in tort or otherwise, shall not excead the
total Contract Price (less payments already made in case of Purchaser), provided
that this limitation shall not apply to the cost of repairing or replacing defective
equiprent! work under Warranty/Guarantee Clause (Clause 10), or ta any
obligation of the Confractor to indemnify the Purchaser concerning PR
infringerment.

(b} Meither Parly shall be lable to the other Party, whether in Contract, tort, or
othenwise, for any indirect or consequential loss or damage, loss of use, loss of
production, or lose of profils or interest costs, which tha othar Party may suffer
in connection with the Contract, provided that this exclusion shall not apply to
any obligation of the Contractor to pay liquidated damages to the Purchaser,

16. Force Majeure:

{a]  On the occurrence of any unforeseen event, beyond the cantrol of either Party,
directly interfering with the delivery of Goods arising during the currency of the
Caontract, such as war, hostilities, acts of the public enemy, civil commation,
sabotage, fires, floods, explosions, epidemics, quarantine restrictions, strikes,
lockouts, or acis of God, the affected Party shall within a2 week from the
commencemsnt thereof, nolify the same in writing to the other Party with
reasonable evidence thereof. Uinless otherwise directed by the Purchaser in
writing, the Confractor shall continue to perform its obligations under the Contract
as far as reasonably practicable and shall seek all reasonable alternative means
for performance not prevented by the Force Majeurs event. If the force majeura
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condition(s) mentioned above be in force for B0 days or more at any time, either
party shall have the option to terminate the Contract on expiry of 90 days of
commencemsent of such force majeure by giving 14 days’ notice 1o the sther party
in writing. In case of such termination, no damages shall be claimed by either
party against the other. save and except those which had occurred under any
other clause of this Contract before such termination.

()  Notwithstanding the remedial provisions contained elsewhere in the Contract,
none of the Party shall seek any such remedies or damages for the delay and/ or
failure of the other Party in fulfilling his ebligations under the Contract if it is the
result of an event of Force Majeure.

17.Book Examination Clause:
The Government reserves the right for "Book Examination’ as follows:

(@)  The Confractor shall whenever called upon and required to produce or cause
to be produced, for examination by any Governmant Officer duly authorised In
that behalf, any cost or other book of account woucher, receipt. letter,
memarandum, paper of writing or any copy of or extract from any such document.
The Contractor shall also furnish information relating to the execution of this
Contract or relevant for verifying or asceraining the cost of executing this
Contract to such Government Officer in such manner as may be required. The
decision of such Government Officer on the question of relevancy of any
documant, information of retum being final and binding on the parties. The
ooligation imposed by this clavsa is withou! prejudice 1o the Contractor's
oblipations under any other statute, rules or orders which shall be concurrenty
binding on the Contractor.

{b) The Contractor shall, if the authorised Government Officer so reguires
{whether before or after the prices have been finally fixed), affard faciliies to
the Government Officer concermed to wisit the Contractor's premises o
examine the processes of production and estimate or asceraining the cost of
parformance of Contract. The authorised Government Cfficer shall have power
to examine all the relevant books of Centractor's Sub-Contractor, or any
subsidiary or allied firm or company, if any portion of the Contract is entrusted or
carmed out by such entities.

{c)  Ifonsuch examination, it is established that the Contracted price is more than the
actual cost-plus reasonable margin of profit. the Purchaser shall have the right to
reduce the price and determine the amaunt to a reasonable [avel.

(d)  The Contractor or its agency is bound to allow examination of its books within 80
days from the daiz the notice is received by the Contractor or its agencies calling
for the production of documents under sub-clause (a) above. In the event of
the Confractors or his agency’s falure to do so, the Contract price would be
reduced and determinad according to the best judgment of the Purchaser, which
would be final and binding E'!E_ﬂ'lﬁ Contractor and his agencies,
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18. Paymant of Taxes and Duties:

(a) The Contractor shall be fully responsible for all taxes, duties, fees, levies etc |
incurred up to the point of delivery of tha Goods to the Purchaser.
ib) Goods and Services Tax (GST) shall be paid at the rale applicable or as
assessed, provided the sale fransaction is legally subject to zuch taxes and is
payable according to the terms of the Contract. subject to the following conditions:
iy Payment of G3T io the Contractor shall be made only upon submission of
a GET-compliant bill invoice by the Contractor. it shall be the entire and scle
responsibility of the Gontracior to ensure that the invoice must include the
comect 2nd appropriate HSN code and applicable GST rate,

(i) The defivery must be recorded in the name, locatien, and GSTIN of the
Consignee, and the location of the Office of the Purchaser shall have no
impact on invoicing.

(i} Purchaser shall not pay a higher GST rate, o leviable, due to any
misclassification of HSN number or incorrect GST rate incorporated in the
Contract due to Contractor's fault, If the Contractor invoices Goods with a
GST rate or HSN number differing from those specified in the Contract,
payment shall be made asz per invoiced GST rate or the GST rate
incorporated in the Contract, whichever is lower. In case GST rate invoiced
i higher than the one incorporated in Contract, the Contractor shall be
required to adjust his basic price to the extent required by the higher GST
rate a5 per mwoice fo match the all-inclusive price mentioned in the
Confract.

(] Statutory Variation Clause:
Unless otherwise stated in the Contract, statutory variation (fresh imposition and/

or variation) in gpplicable GST rate or other taxes and duties meptionad in the
Contract shall be borne by the Purchaser, for statutory vanations occurring after
the date of submission of the tender, as per the conditions of the Contract,
including amendments i any. However, GST rate amendments shall be
considered for the guoted HSN code only, against documantary evidence,
provided such an increase in GST rales is after the tender submission date and
shall not be applicable far any misgquotation of the HSN number or GST rate by
the Contractor. The Purchaser is not liable for any claim from the Contractor an
account of fresh imposition and’ or increase (including statutery increase) of GST,
customs duty, o other dulies on raw materials and/ or components used directly
in the manufacture of the Contracted Goods taking place during the pendency of
the Contract- unless such liability is exprassly agreed to in terms of the Contract,

19, Deloted,
20. Code of Integrity: Misdemeanours and Penalties:

20.1 Parties to the Contract shall not indulge in following prohibited practices, either
directly or indirectly. at any stage during the execution of Contract:

(@ “Corrupt praclice'- making offer, solicitetion or ecceptance of a briba, reward or
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gift or any material benefit, in exchange for an unfair advantage or an
inducameant or reward for performing or refraining from performing any act
reélated to execution of the Confract, or any other Contract with the Purchaser or
the Government. This also applies to actions intended to show favour or
disfavour towards any person in relation to the Contract.

Additionally, if the Contractor, or anyone employed or acting on his behalf (with
or without the Contractor's knowledge), breachas this condition or commits any
offense under Chapter Xl of the Bharatiya Nyaya Sanhita, 2023 {as amended)
or the Prevention of Corruption Act, 1888 (as amended), or any other law
enacted for the prevention of corruption by public servants, the Purchaser shall
hawve the right to terminate the Contract, as well as any other Contracts with the
Contractor, and take further actions as outlined belaw

{b) “Fraudulent practice™ Arny act of omission or misrepresentation that may
mislead or attempt to mislead so that financial ar otiher banafils may be obtained
or an obligation avoided during execution of the Contract.

(€} "Coercive practice™ — any act of inflicking harm or threatening to ham persons
or their property to affect the execution of a Contract.

{d) "Undue Advantage® - improper use of information obtained by the Contractor
from the Purchaser with an intent to gain an unfair advantage in execution of the
Contract or for personal gain

(e} "Obstructive Practice® — Any action that materially impede Purchaser
imvestigation into allsgations of one or more of the above menticned
prohibited practices either by deliberately destroying, falsifying, altering, or
by concealing of evidence material to the investigation; or by making false
statements to investigators and’ or by coercive practices mentioned above,
to prevent it from disclosing its knowledge of matters relevant to the investigation
or from pursuing the investigation; or by impeding the Purchaser's rights of audil
or access to information.

20.2 Obligations for Proactive Disclosures in case of Conflict of Interest:
“Conflict of Interest"- Any personal, financial or business relationship between the

Contractor and any personnel of the Purchaser who are involved, either directly or
indiractly, in the execution of the Contract.

Contractor is obliged under the Code of Integrity to suo-motu proactively declare any
confiict of interest (coming under the definition mentioned above - pre-existing or as and
as soon as these arise at any stage) in execution of the Contract. Failure 1o do =0
shall amount to & violation of Code of Intagrity

20.3Misdemeanours:

The following actions shall be regardad as misdemeanours—if a Contractor, either
diractly or indirectly, engages in such behaviour at any stage during the axecution of the
Contract:

{a) Viclates the Code of Intﬂgr'rtr:
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(b} Convicted of an offence under the Prevention of Coruption Act, 1988 (as
amended) or under the erstwhile Indian Penal Code, 1850 (a5 amended) or
under the Bharatiya Nyaya Sanhita. 2023 (as ameanded) or any other law far
the fime being in force for causing any lozs of life or property or causing a
threat to public healkth as part of the execution of a public procurement
Contract;

{c} Employs a government servant who has been dismissed or removed due to
cormuption;
(d) Employs a non-official convicted of an offense invelving corruption or

abetment of such an cffense, in a position where they could corrupt
government servants;

(2) Employs & government officer within ane year of his retirement who has had
business dealings with the Contractor in an official capacity before retirement,

{fi Is determined by the Gavernment to have doubtful loyalty to the country or
national securnily consideration.

20,4 Penalties for Misdemeoanours:

Without prejudice to and in addition to the rights of the Purchaser to other remedies
as per the Contract, If the Purchaser concludes that a Contractor directly or through
an agent has committed a misdemeanour in executing a Contract, the Purchaser
shall be entitted, and it shall be lawful on his part to take appropriate measures, including
the following:

(a) Termination of the Contract, utilizing all remedies presenbed therain;
(o) Forfaiture or Encashment of any Secunty Deposit associated with the Contrac
and

(e} Recovery of any payments made by the Purchaser, including advance
payments. along with interest at the prevailing Repo Rate {dectared fram time
to fime by RBI} prevailing on the date of such termination of the Contract.

{d) In addiicn to the above penalties, the Purchaser shall be entitied and it shall
ba Lawiul for him to:;

{1} File informalion against such bidder/ Contractor or any of its
successars, with the Compelition Commession of India for further
pracessing, in case of anti-competitive practices:

{2} Initiate proceedings in a court of law against Contractor or any of its
successars, under the Prevention of Corruption Act, 1988 (as
amended) or under the Bharatiya Myaya Sanhita, 2023 (as amended)
or any other law for fransgression not addressable by ather
remsdies lisfed in this sub-claise.

{3) Remove Contractor or any of its successors from the list of
registerad/approved suppliers for 3 period not exceading two years.
Suppliers removed from the list of registered/approved vendors or their
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related entties may be allowed to apply afresh for registration only
after the expiry of the peried of removal.

(4) Debar the Contractor from participation in futura to Purchaser's
procurernents without prejudice to legal rights and remedies.
Debarment shall automatically extend ta sl the allied firms of the
debamed firm,

20.6Any dispute or difference in respect of the interpretation, effect, application, or
recoverable amount under the aforementioned clauses by the Purchaser from the

Contractor shall be decided by the Purchaser, whose decision there on shall be final
and binding on the Contractor.
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Annexure-B
Provisions related to procurement process prior to contract formulation as
contained in IRS Conditions of Contract, 2022 and removed from IRS Conditions
of Contract, 2025. Railway units to include suitable provisions in their tender

documents.

(1) Security Deposit:

(&) Unless otherwise agreed between the Purchaser and the Contractor or
otherwize mentionaed in the tender document, the contractor shall, within 21
days of posting of written notice of acceptance of the offer to the contractor,
deposit with the Railway concerned {in cash or the equivalent in Government
Securities or approved Banker's Guarantee Bond or any other approved form
as stipulated in the tender document) a sum as stipulated in the tender
document, towards Security Deposit. Unless otherwise specified in the tender
document, Security Deposit gehould remain valid for a minimum period of 80
days beyond the date of completion of all the contractual obligations of the
supplier, including warmranty obligations. {Para 0501 of IRS Conditions of
Contract, 2022).

(b} If the Contractor, having been called upon by the Purchaser to furnish secunty
deposit, fails to make a security deposit within the specified period, it shall be
lawful for the Purchaser to cancel the Letter of Award and to recover from the
Contractor the amount of such security deposit by deducting the amount from
the pending bills of the Contracter under any ather contract with the Purchaser
or the Government or any person contracting through the Purchaser or
otherwise howsoever, duly adjusting the Earnest Money deposit, if any, made
by the contractor. (Fara 0502 of IRS Conditions of Contract, 2022).

(c) No interest shall be payable upon the Bid Security. (Porlion of para 0503 of IRS
Conditions of Contract, 2022).

(2) Code of Inteqrity: (Poriion of para 2502 of IRS Conditions of Contract, 2022).
Purchaser as well as bidders shall not indulge in following prohibited practices,
either directly or indirectly, at any stage during the tender process:

{a) "Cormupt practice”- making offer, solicitation or acceptance of a bribe, reward or
gift or any material benefit, in exchange for an unfair advantage in the tender
process or to otherwise influence the tender process. (Para 2502(a) of IRS
Conditions of Contract, 2022).

(b) “Fraudulent practice™ any omission or misreprasentation that may mislead or
attampt to mislead so that financial or other benefits may be obtained, or an
obligation avoided. Such practices include a false declaration or false
information for participation in a tender process or to secure a contract. (Forfion
of para 2502(h) of IRS Conditions of Contract, 2022)

{c) "Anti-compelitive practice™. any collusion, bid-rigging or anti-competitive
arrangement, or any other practice coming under the purview of The
Competition Act, 2002, between two or more bidders, with or without the
knowledge of the Purchaser, that may impair the transparency, faimess, and
the progress of the tender process or to establish bid prices at artificial, non-
competitive levels; (Para 2502(c) of IRS Conditions of Contract, 2022).

{d) “Coercive practice™; any coercion or any threat to impair or harm, directly or
indirectly, any party or its property to influence the tender process,

(e) "Conflict of interest” (COI): any personal, financial or business relationship
between the bidder and any personnel of the purchaser who are directly or

—
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indirectly related to the tender process, which can affect the decision of the
purchaser directly or indirectly.

(i "Undue Advantage”: improper use of information obtained by the bidder from
the purchaser with an intent to gain an unfair advantage in the tender process
or for personal gain. This also includes if the bidder (or his allied firm) provided
services for the need assessment/ procurement planning of the tender process
in which he is participating:

(3) Obligations for proactive disclosures:

(a) Purchaser as well as bidders are obliged under this Code of Integrity to suo-
motu proactively declare any conflict of interest (coming under the definition
mentioned above - pre-existing or as and as soon as these arise at any stage)
in any Tender Process. Failure to do so shall amount to a violation of this code
of integrity. (Portion of para 2503(a) of IRS Conditions of Contract, 2022).

(b} Any bidder must declare, whether asked or not in a bid-documant, any previous
transgressions of such code of integrity during the last three years or of being
under any category of debarment by the Central Government or by the Ministry/
Department of the Procuring Organisation from participation in Tender
Processes. Failure to do so shall amount to a violation of this code of integrity.
{Para 2503(b) of IRS Conditions of Contract, 2022).

(4) Misdemeanours:(FPorfion of para 2504 of IRS Conditions of Contract, 2022).

The following shall be regarded as misdemeanours—if a bidder, either directly or

indirectly, at any stage during the tender process, commits any of the following

misdemeanours:

(a) Violates the Code of Integrity;

(b) Convicted of an offence under the Prevention of Corruption Act, 1988 (as
amended) or under the erstwhile Indian Penal Code, 1860 {as amended) or
under the Bharatiya Nyaya Sanhita, 2023 (as amendad) or any other law for
tha time being in force for causing any loss of life or property or causing a threat
to public health as part of the execution of a public procurement Contract;

{c) Employs a government servant who has been dismissed or removed on
account of corruption;

(d) Employs a non-official convicted of an offence Involving corruption or abetment
of such an offence, in 2 position where they could corrupt government servants:

(&) Employs a government officer within one year of his retirement who has had
businass dealings with him in an official capacity before refirement;

{f) Is determined by the Government of India to have doubtful loyalty to the country
or national security consideration:

{g) Any other misdemeanour such as failure to abide by "Bid securing declaration’.

{5) Penalties for misdemeanours:(FPartion of pars 2505 and para 2508 of IRS

Conditions of Contract, 2022)
Without prejudice to and in addition to the rights of the Purchaser to other remedies
as per the Tender-documents, if the Purchaser concludes that a (prospective)
bidder directly or through an agent has commitied a misdemeanour in competing
for the tender, the Purchaser shall be entitied, and it shall be lawful on his part to
take appropriate measures, including the following, if his bids are under
consideration in any procurement:

{a) Enforcement of Bid Securing Declaralion in lieu of forfeiture or encashment of
Bid Security;

{b) calling off of any pre-contract negotiations and;

ic) rejection and exclusion of Bidder from the Tender Process,

-
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{d) In addition to the above penalties, the Purchaser shall be entitied and it shall
be lawful on his part to:

(i) File information against Bidder or any of its successors, with the
Competition Commission of India for further processing, in case of anti-
competitive practices;

{ii) Initiate proceedings in a court of law against Bidder or any of its
successors, under the Prevention of Corruption Act, 1988 (as amended)
or under the Bharatiya Nyaya Sanhita, 2023 (as amended) or any other
law for transgression not addressable by other remedies listed in this
eub-clause.

(i) Kemove Bidder or any of its successors from the list of registersd/
approved suppliers for a pencd not exceeding two years. Suppliers
removed from the list of registered/ approved vendors or their related
entities may be allowed to apply afresh for registration after the expiry of
the period of removal,

{iv) Debar a bidder from participation in future to purchaser's procurements
without prejudice to legal rights and remedies. Debarment shall
automatically extend to all the allied firms of the debarred firm.

(v} The Ministry/ Department may debar a bidder or any of its successors
from participating in any Tender Process underaken by Purchaser for a
period not exceeding two years commencing from the date of debarment
for misdemeanours listed above. The Minisiry/ Depariment shall
maintain such a list which shall also be displayed on their website,

{vi) Central Government (Department of Expenditure (DoE), Ministry of
Finance) may debar a bidder or any of its successors from participating
in any Tender Process undertaken for a period not exceeding two years
commencing from the date of debarment for misdemeanours listed
above. DoE shall maintain such a list which shall be displayed on Central
Public Procurement Portal (CPPP).

{vil) Any dispute or difference in respect of either the interpretation effect or
application or the above condition or of the amount recoverable
thereunder, shall be decided by the Purchaser, whose decision there on
shall be final and binding. (Para 2507 of IRS Conditions of Contract,
2022).

{6) Special Conditions for Running Contract: (para 3500 fo para 4100 of IRS

Conditions of Contract, 2022)

Following (special) conditions wherever they differ from the invitation to tender and
instruction to tenderers override the latter. In addition o Standard Conditions of
Contract. the following special conditions shall apply to Running Contract: -

{a) Purpose of Contract and Parties to the Contract: (para 3600 of IRS

Conditions of Contract, 2022)

(i) The parties to the contract, which shall be deemed to be a "Running
Contract" and which is intended for the supply of the goods of the
descriptions and approximately in the gquantities satforth in the contract
during the period specified therain, shall be the Contractor of the one
part and the authorities named in the contract hereinafter called the
Purchaser (which expression shall, where the context so admilts or

-
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implies, be deemed to include his successors and assigns) of the ather
part. The guantities shown in the said Contract, are only approximate,
and cannol be guarantead,

(i} The Purchaser may authorize any officer {(who shall hereinafter be called

Direct Demanding Officer) at any time during the penod of the contract,
to place orders direct on the Contractor.

(i} Any variation of this contract shall not be binding on the Purchaser

unless or until same is endorsed on the contract or incorporated in a
formal instrument in exchange of letters and signed by the parties.

{b) Delivery: (para 3700 of IRS Condilions of Contract, 2022)

The Contractor shall as may be required by the Purchaser either deliver
free or FOR or CIF at the place or places specified in the contract such
quantities of the goods detailed in the said contract as may be ordered
direct from the Contractor from time-to-time by the Purchaser or by the
Direct Demanding Officer. The Contractor shall deliver or despatch the
full quantity of the goods so orderad within the period specified in the
said contract.

(c) Increase or Decrease of Quantities: (para 3800 of IRS Conditions of

Confract, 2022)

The purchaser shall be entitled to vary the approximale total quantities
of each description of goods shown in the said contract up to 30 percent,
in one or more instalments, any time within the last date of delivery
period {including extended delivery period) by giving a reasonable notice
in writing of such variation,

(d) Maintenance and Replacement of Stocks: {para 3900 of /RS Conditions

(1)

(i)

of Contract, 2022)

To meet casual demands, the Contractor shall maintain at all time in stock
{until 70 per cent of the requirements have been drawn), at the place(s)
apecified in the contract, the quantity/ quantities mentionad therein. All
demands should be complied with immediately they are received by the
Contractor or within the period, if any, stipulated In individual orders. As
soon as the Contractor is called upon to effect supplies, he shall take
action to replenish the guaranteed stocks until such time as 70 percent of
the total approximate requirement has been drawn and such
replenishment shall be completed with the period specified in the contract,
after the receipt by the Contractor of casual demands. Due notice will be
gven to the Contractor by the Direct Demanding Officers or by the
Purchaser, if any additional quantities over and above 70 per cent of the
total approximate requirements are required and Contractor shall then
arrange stocks accordingly.

The period for replenishment of stocks will be allowed only if the material
iz not in stock. i the material is in stock, this Provision will be inoperative
even though the guaranteed stock quantity may have been szupplied

against the contract.
II,..-"
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(i) As an altemative to Sub-Clauses (i) and (i) above, at the option of the
Purchaser, or Direct Demanding Officer, he may order more than one
instalment of deliveries at a time by stipulating instalment wise start date
and completion date of supply. Delivery period of all the instalments except
the first one shall be deemed tentative/ provisional till the start date of the
corresponding instalment unless otherwise expressly communicated in
main contract or any subsequent communication by the purchaser to the
contractor. Purchaser withoul prejudice to other provisions under the
contract, reserves the right to make deferment in the aforementioned
tentative/ provisional delivery period of any instalment, constituting the
elements of start date and completion date of supply for that instalment.
Unless mutually agreed by Parties, the maximum penod of deferment for
any instalment will be limited to six months.

(e) Reporting Progress of Contract: (para 4000 of IRS Conditions of Confract,

2022]

The Contractor shall, three calendar months before the termination of
the contract or at such intervals as may be specified in the contract,
submit a report to the Purchaser stating the total quantity of goods
deliverad or despatched under the contract.
(f} Special conditions where they differ from Standard Conditions ovemride the
|latter. (para 4100 of IRS Conditions of Conlract, 2022)
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